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Planning Commissioners are citizens of Newport Beach who volunteer to serve on the Planning
Commission. They were appointed by the City Council by majority vote for 4-year terms. At the table in
front are City staff members who are here to advise the Commission during the meeting. They are:

KIMBERLY BRANDT, Community Development Director

BRENDA WISNESKI, Deputy Community
Development Director

LEONIE MULVIHILL, Assistant City Attorney TONY BRINE, City Traffic Engineer

NOTICE TO THE PUBLIC

Regular meetings of the Planning Commission are held on the Thursdays preceding second and fourth Tuesdays
of each month at 6:30 p.m. Staff reports or other written documentation have been prepared for each item of
business listed on the agenda. If you have any questions or require copies of any of the staff reports or other
documentation, please contact the Community Development Department, Planning Division staff at (949) 644-
3200. The agendas, minutes, and staff reports are also available on the City's web site at:
http://www.newportbeachca.gov.

This Commission is subject to the Ralph M. Brown Act. Among other things, the Brown Act requires that the
Commission’s agenda be posted at least 72 hours in advance of each meeting and that the public be allowed to
comment on agenda items before the Commission and items not on the agenda but are within the subject matter
jurisdiction of the Commission. The Commission may limit public comments to a reasonable amount of time,
generally either three (3) or five (5) minutes per person.

It is the intention of the City of Newport Beach to comply with the Americans with Disabilities Act (ADA) in all
respects. If, as an attendee or a participant of this meeting, you will need special assistance beyond what is
normally provided, the City of Newport Beach will attempt to accommodate you in every reasonable manner.
Please contact Leilani Brown, City Clerk, at least 72 hours prior to the meeting to inform us of your particular needs
and to determine if accommodation is feasible (949-644-3005 or Ibrown@newportbeachca.gov).

If in the future, you wish to challenge in court any of the matters on this agenda for which a public hearing is to be
conducted, you may be limited to raising only those issues, which you (or someone else) raised orally at the public
hearing or in written correspondence received by the City at or before the hearing.

APPEAL PERIOD: Use Permit, Variance, Site Plan Review, and Modification Permit applications do not become
effective until 14 days following the date of approval, during which time an appeal may be filed with the City Clerk in
accordance with the provisions of the Newport Beach Municipal Code. Tentative Tract Map, Tentative Parcel Map,
Lot Merger, and Lot Line Adjustment applications do not become effective until 10 days following the date of
approval, during which time an appeal may be filed with the City Clerk in accordance with the provisions of the
Newport Beach Municipal Code. General Plan and Zoning Amendments are automatically forwarded to the City
Council for final action.
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NEWPORT BEACH PLANNING COMMISSION AGENDA
Council Chambers — 3300 Newport Boulevard
Thursday, April 5, 2012
REGULAR MEETING

6:30 p.m.
A. CALL TO ORDER
B. PLEDGE OF ALLEGIANCE
C. ROLL CALL
D. PUBLIC COMMENTS

Public comments are invited on non-agenda items generally considered to be within the subject matter
jurisdiction of the Planning Commission. Speakers must limit comments to three (3) minutes. Before speaking,
please state your name for the record and print your name on the tablet provided at the podium.

E. REQUEST FOR CONTINUANCES

F. CONSENT ITEMS

ITEM NO. 1 Minutes of March 22, 2012
ACTION: Approve and file.

G. PUBLIC HEARING ITEMS

ALL TESTIMONY GIVEN BEFORE THE PLANNING COMMISSION IS RECORDED. SPEAKERS MUST LIMIT
REMARKS TO THREE (3) MINUTES ON ALL ITEMS. (Red light signifies when three (3) minutes are up; yellow
light signifies that the speaker has one (1) minute left for summation.) Please print only your name on the pad that is
provided at the podium.

Any writings or documents provided to a majority of the Planning Commission regarding any item on this agenda will
be made available for public inspection in the Community Development Department, Planning Division located at
3300 Newport Boulevard, during normal business hours.

ITEM NO. 2 Alternative Setback Determination (PA2012-015)
211 Orchid Avenue

SUMMARY: The applicant is requesting an alternative setback determination for property located at 211
Orchid Avenue. The original request was for the following:

Front - 10 feet (adjacent to Orchid Avenue)

Side — 8 feet (adjacent to 3528 Ocean Boulevard)
Side — 5 feet (adjacent to alley)

Rear — 4 feet (opposite Orchid Avenue)

On March 8, 2012, the Planning Commission conducted a public hearing for the subject item
and then continued it to April 5, 2012, to allow staff to meet with the applicant to develop
additional alternative setbacks for them to consider. This report supplements the March 8, 2012,
staff report and includes discussion of the additional alternative setbacks. The applicant’s
alternative is as follows:

Front — (adjacent to Orchid Avenue) - 20 feet (from alley 28 feet), 10 feet (65 feet)
Side - 5 feet (adjacent to alley)

Side — 4 feet (adjacent to 3528 Ocean Boulevard)

Rear — (opposite Orchid Avenue) — 4 feet (from alley 28 feet), 7 feet (65 feet)



CEQA

COMPLIANCE: The project is categorically exempt under Section 15305, of the California Environmental
Quality Act (CEQA) Guidelines - Class 5 (Minor Alterations in Land Use Limitations), which
consists of minor alterations in land use limitations in areas with an average slope of less
than twenty 20 percent, which do not result in any change to the land use or increase in the
density as identified in the General Plan and Zoning Code, including but not limited to: minor
lot line adjustments, side yard, and setback variances not resulting in the creation of any
new parcel. The Alternative Setback Determination does not constitute a major change
which would require environmental review.

ACTION: 1) Conduct public hearing; and
2) Approve Staff Approval No. SA2012-002 with the attached Resolution and

Alternative Setback Determination letter that would establish the following
recommended setbacks:
e Front - 20 feet (adjacent to Orchid Avenue)
e Side - 4 feet (adjacent to 3528 Ocean Boulevard)
e Side - 5 feet (adjacent to alley)
e Rear - 4 feet (opposite Orchid Avenue)
H. NEW BUSINESS

l. STAFF AND COMMISSIONER ITEMS

ITEM NO. 3

ITEM NO. 4

ITEM NO. 5

ADJOURNMENT

Community Development Director’s report.

Announcements on matters that Commission members would like placed on a future agenda
for discussion, action, or report.

Request for excused absences.
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Brenda Wisneski, Zoning Administrator
City of Newport Beach

3300 Newport Blvd

Newport Beach CA 92663

RE: Coast Business Center Sign Program 2121 E Coast Hwy (PA2012-010)
Dear Ms. Wisneski,

Thank you for the opportunity to comment on the application for Modification Permit No. MD2012-004
and Comprehensive Sign Program No. C52007-002 (PA2012-010). | am opposed to approval for the
following reasons:

1. According to code, the applicant is allowed one sign on E Coast Hwy and one sign on Avocado
Ave. The applicant has substantially exceeded limits already.

2. According to code, the applicant is allowed a 75 sq ft sign on the primary frontage and a 37.5 sq
ft sign on the secondary frontage. | have been told the applicant has, or will have, 320 sq ft of
signage on E Coast Hwy and 120 sq ft of signage on Avocado Ave. This is four times the
allowable signage specified by code.

3. Additional approvals would amount to an excessive proliferation of signage and would devalue
the current tenant signs by adding clutter. Additional signs would devalue neighboring
commercial property owner signs by adding clutter.

4. Adding signs does not assist in way finding. There is only one large white office building at the
corner of E Coast Hwy and Avocado Ave. Visitors do not enter suites at the sign locations.
Visitors enter through common lobbies.

5. Adding signs does not preserve community appearance. The property is adjacent to residential
properties and any increase in intensity of advertising, especially lighted signs, may negatively
affect the wellbeing of residential neighbors and decrease their property values. The same is
true for nearby commercial properties where signage is kept under control, such as Corona del
Mar Plaza and Newport Center.

6. The property is located across the highway from some of the premier commercial properties in
Newport Beach, Orange County and the nation. There is no need to revitalize the area with
signage.

These are some of my initial concerns. | am looking forward to providing you with additional and more
specific comments at the hearing on Wednesday.

Sincerely,
Dan Purcell

Ocean Blvd
Corona del Mar
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AprilS, 2012

Newport Beach Planning Commission

3300 Newport Boulevard o, DEVELOPMENT &
Newport Beach, CA 92663 P 3
(via e-mail) OF nEwpoR

Re: March 22,2012 Hearing Item 4 - Newport Banning Ranch - (PA2006-114)

Honorable Commissioners,

Iwould like to add my voice to that of Suzanne Forster in her April 4, 2012 letter to the editor of
the Daily Pilot requesting the Planning Commission rescind its two late night decisions of March
22,2012 regarding the Newport Banning Ranch (NBR) application (recommendations to
Council regarding re-circulation and certification of the Environmental Impact Report (EIR)) and
reschedule a properly noticed and conducted hearing on the NBR EIR. This seems particularly
important to me for a project of wide public interest in mUIltiple communities and | request that
this letter be made part of the administrative record for EIR SCH No. 2009031061.

| agree with Ms. Forster that the Chair's instructions to the public, however well intentioned,
were extremely intimidating, both in substance and tone, and at least in my view improperly
discouraged from speaking those members of the public who did not feel they were qualified
environmental experts with significant new factual information to add to the record. | also agree
with Ms. Forster that the traffic section of the EIR most likely requires significant revision in view
of the Orange County Transit Authority (OCTA)'s recent decision to permanently remove the
19" Street bridge from the County's Master Plan of Arterial Highways without providing any
agreed to mitigation measures - a fact which staff declined to acknowledge even though the

City of Newport Beach (CNB) is either initiating or in the process of considering litigation to
modify the aCTA action.

In addition | feel compelled to raise the following procedural and substantive issues which in my
view improperly limited public participation and which | feel will permanently cloud the
Commission's recommendations:

Inadequate hearing notice

Inadequate time to evaluate Response to Comments
Inadequate/misleading agenda listing

Improper handling of overflow crowd

Misleading and incomplete staff report

Failure to provide context for hearing

Lack of credible basis for actions

Adoption of defective resolution

© N O WNE

1, Inadequate hearing notice

Please see Attachments 1 and 2 to this letter for a transcription of the notice of the March 22,
2012 CNS Planning Commission hearing published in the Daily Pilot on March 10, 2012. The
NBR portion of the notice (Attachment 1) describes the project, identifies the components of the
project application and informs the public than environmental concerns have been dealt with by
means of an EIR prepared in compliance with California Environmental Quality Act (CEQA)
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guidelines. The notice gives no hint regarding the purpose of the March 22 hearing, and could
be read to imply the EIR has been completed and certified.

Compare this to the notice of the subsequent item (Attachment 2) which clearly notifies the
public of the purpose of the hearing and the contemplated actions.

The similar but somewhat more extensive notice mailed to neighboring property owners (not
attached) does include a line before the CEQA notice saying “The Planning Commission will
provide recommendations to the City Council for final decisions on these applications.

Additional public notice will be provided as to the date, time, and place of City Council hearings.”

But again, no hint is given that the NBR DEIR will be the subject of the March 22 hearing, or that
recommendations regarding it would be made at that time.

2. Inadequate time to evaluate Response to Comments

On March 16, 2012 just six days before the hearing scheduled for an unstated purpose, CNB
released 1030 pages of Responses to Comments, 1200 pages of appendices related to those
comments, and a 96 page Mitigation, Monitoring and Reporting Program related to the NBR
DEIR. Even for those who knew the March 22 meeting would focus on the DEIR this was a very
large volume of closely worded material to digest in a very short time, especially for those,
including the Commission, who are not environmental professionals with 40 hours a week (or
more) to devote to the matter.

Several members of the public testifying on March 22 said they found the responses to their
own comments non-responsive. Aside from a few perfunctory questions from Commission to
staff at the March 22 hearing it is unclear if anyone, including staff or consultants, made any
effort to determine if the public agencies submitting comments found the responses adequate or
if they continued to have reservations about the NBR DEIR.

3. Inadequate/misleading agenda listing

The agenda listing for the NBR portion of the Planning Commission’s March 22, 2012, on the
basis of which the public is supposed to be able to determine if they want or need to attend, is
transcribed in Attachment 3 to this letter.

The agenda listing for the previous item (the Ocean Boulevard lot merger) clearly states in the
Summary the purpose of the hearing and under Action mentions not only that the Commission
will be conducting a hearing, but that it will be recommending approval or denial by means of
adopting one of two alternative resolutions referenced in the associated staff report.

By contrast, the NBR agenda listing gives no hint under Summary of what the purpose of the
hearing, and there is nothing under CEQA Compliance suggesting the EIR is tentative or has
not already been approved. Under Action the public is told the Commission will “Receive staff
report focused in Environmental Impact Report,” conduct a hearing and continue the hearing to
April 5, 2012.
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This is defective in two ways. First, based only on this agenda the public might reasonably
assume the EIR had already been certified and a staff report on the EIR was to be presented
simply as a way to set the context for opening a hearing on the development application, which
was be continued to a future date. Second, for those more familiar with the culture of CNB
Planning Commission agendas, the absence of any mention that a resolution was going to be
considered for adoption definitely means that no action would be taken until a subsequent
meeting.

I have personally examined all the Planning Commission agendas back through 2009, and a
number from prior years, and although the Commission may suggested modifications to the
actions recommended by staff, prior to the March 22 NBR matter | have been unable to find any
prior instance in which the Commission took an action when no action was noticed in the
agenda. In a number of instances the agenda announced under Action, as for the NBR listing,
that the Commission would “(1) Conduct public hearing; (2) Continue public hearingto...” On
rare occasions the Commission modified the recommended date for the continuation of the
hearing, but in every case the Commission continued the hearing as promised without taking
any action beyond ones clearly noticed in the agenda.

Although the Assistant City Attorney assured the Commission that the March 22 votes were
properly agendized in compliance with the Brown Act, the California Attorney General in their
handbook on the very similarly worded Bagley-Keene Act (governing state, as opposed to
county and local, agencies) notes that if a body voluntarily chooses to distinguish action from
discussion items in their agendas, they should feel compelled to fit their actions to their notices.

In summary, no one seeing the March 22, 2012 agenda would have expected the Planning
Commission to do anything other than open a hearing on the NBR and continue it to April 5™.
While the Chair, in his opening remarks to the NBR matter, may have implied actions on the EIR
might be taken that night, that is insufficient. A reasonable person relying on the agenda would
have assumed that before any such actions were taken they would have an additional
opportunity to provide input on April 5, and perhaps beyond.

4. Improper handling of overflow crowd

As the Commission may be only dimly aware, a very large crowd assembled at the CNB Council
Chambers at 6:30 pm on March 22, the noticed time of the hearing. The crowd filled the lobby
and overflowed into the courtyard, a problem compounded by staff having scheduled the
contentious Ocean Boulevard item (which itself may have filled the Chamber) on the same
night. Staff did not have an adequate supply of agendas or staff reports, nor did they provide
any means for the overflow crowd to hear or participate in the proceedings. For example, at the
beginning of the meeting the Chair offered to allow some of the overflow public to sit at the staff
conference table at the front of the hall, but even inadequate as that was, those being invited
could not hear the invitation.

Since no indication was given as to when the NBR matter would be heard, or if the entire
overflow audience would have a chance to be seated for it, many left in frustration, and
assuming they had seen a copy of the agenda would have done so assuming they would have
an opportunity to speak and participate on April 5, before any action was taken. No
announcement, audible or otherwise, was made to the contrary prior to the commencement of
the NBR hearing at 9:00 pm. At a minimum, it would seem to me the overflow crowd should
have been given a reasonable time to express their views through written comments before the
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Commission considered any action, or have been clearly notified as to whether the hearing was
going to be continued (as promised) or not.

5. Misleading and incomplete staff report

The staff report compounds the confusion regarding whether any action was contemplated on
Agenda Item 4 (the NBR application) at the March 22, 2012 meeting by copying on handwritten
page 1 the inadequate language from the agenda as “Project Summary” and
“‘Recommendation.” Again there is no hint the EIR has not been already approved and that a
vote or votes or a resolution or resolutions is contemplated at the March 22 meeting.

On the contrary, those who leaf through to handwritten page 7 will see that the timeline for the
“EIR Review Process” includes not only the March 22 hearing before the Planning Commission,
but also a second one on April 5, and possibly more.

Those who notice a draft resolution recommending certification is included in the staff report as
Attachment No. PC 1 will have had this impression reinforced by the “Whereas” on handwritten
page 20 which says that “public hearings were held on March 22 and , 2012,” where it
can only be assumed the dates of subsequent hearings on the EIR were intended to be added
to the blank space.

The only thing contradicting this interpretation is the statements made under “Discussion” on
handwritten page 8, suggesting the March 22 meeting will be devoted to the EIR and the April 5
meeting to the development application — but we now know the staff was not in fact prepared to
conduct a hearing on the application on April 5 and asked for the NBR matter to be continued to
April 19.

The staff report is also inadequate in providing no clear menu of actions required to complete
consideration of the EIR by the Planning Commission.

6. Failure to provide context for hearing

As indicated in the draft minutes of the March 22 meeting, Agenda Item 4 began with an
explanation by the Chair of the EIR process. For those who had not previously attended a
meeting regarding the NBR application, this was woefully inadequate, especially since, as noted
above, the vast bulk of the audience were provided with neither agendas or staff reports. To the
best of my recollection neither the project nor the contents of the EIR were described, and the
Commission launched into a short laundry list of questions, apparently assuming everyone in
the audience had attended all the Study Sessions and had time to understand the structure and
content of the EIR (described only as “oh the documentation is exhaustive — | think it’s three feet
tall) on their own.

Considering this was the first public hearing, and especially in view of the absence of agendas
and staff reports, | feel the public deserved having the context laid a bit better before being
asked to comment on something they may or may not have seen.
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7. Lack of credible basis for actions

In moving to reject re-circulation of the NBR DEIR and in adopting the resolution recommending
its certification, the Planning Commission is presumably telling the CNB Council that it has
thoroughly reviewed the EIR and, in its independent judgment, agrees with all its conclusions.

To put this in context, Attachment No. PC 3 to the March 22, 2012 Staff Report is a table giving
a “Summary of Significant Impacts and Mitigation Program.” Although it seems to list
“‘insignificant” and “less than significant” impacts as well, the table includes something like 90
numbered questions (an exact total is difficult because, for example, question Threshold 4.6-5
contains three separate questions that are not separately numbered) that have to be answered
as to whether they have an environmental impact or not. The consultant appears to have
concluded that something like 23 of these will have “no impact,” 47 will have (after mitigation)
“less than significant impact” and 8 will have a “significant unavoidable impact.”

It is absolutely incredible to me that after diligently reviewing the project application, 1432 pages
of the DEIR (plus another 5817 pages of appendices), the 1030 pages of comments (plus
another 1200 pages of appendices), and the 96 page Mitigation, Monitoring and Reporting
Program, and listening to the public testimony at its study sessions and public hearing, that the
Planning Commission failed, in its independent judgment, to find a single instance in which they
might reach a different conclusion from the applicant and consultant as to the significance of a
particular impact, or think a different mitigation measure might be more effective.

| am particularly curious if the Planning Commissioners agree with the applicant and consultant
that a massive pedestrian bridge over West Pacific Coast Highway has no visual impact, or that
an alternative of annexation without development (that is continuing under the current
ownership, but with the City Charter forcing consolidation of oil operations) should not have
been considered (Alternative A, as | understand it, assumes no annexation, and therefore a
continuation of oil operations as they now exist).

8. Adoption of defective resolution

In addition to thinking the NBR DEIR should be re-circulated (due primarily to defective noticing
for which the consultant could offer no adequate response), had | known the draft resolution in
the March 22, 2012 staff report was going to be considered at that meeting (and not on April 5
or at some subsequent meeting, as the agenda and staff report implied) | would have spoken
against it, for it is highly defective, both on its own merits and in comparison to other resolutions
adopted by the Planning Commission recommending certification of EIR for other projects.

As a Newport Beach taxpayer | think | am most concerned about the final boilerplate “Whereas”
on handwritten page 20 of the staff report (page 2 of 23 of the draft resolution), which seems to
state the Planning Commission is recommending certification on the assumption that the costs
of any legal challenges will be borne by the project applicant — but offers no suggestion as to
how that assumption will be implemented or could be enforced by the City Council. For an EIR
that is almost certain to provoke a legal challenge this seems to me to be an extremely serious
shortcoming. At the same time, | am also concerned that such a guarantee, if feasible, could
lead to a “we can approve anything because we won’t have to pay to defend it” attitude, which,
at least to me, serves neither the public nor the applicant well.
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Beyond that, the 19 page “Exhibit B — Findings of Fact” is, in my opinion, highly defective both in
substance and in comparison to the attachments to other resolutions recommending certification
of EIRs approved by the Planning Commission in the past, and | am again startled that the
Commission voted to adopt this without recommending a single change.

First, | am unable to find any guidance given as to the Council as to the CEQA required
definition of what constitutes the Final EIR and the administrative record related to it.

Second, | am able to detect relatively clear findings supporting the conclusions of the EIR only
with regard to the 5 to 7 “Effects with No Impact” listed on handwritten page 39 of the staff
report (page 21 of the 23 page draft resolution). With respect to the list of the 8 to 13 (it’s hard
to count precisely) “Significant Unavoidable Impacts” listed on pages 22 and 23 of the draft
resolution, the findings supporting the conclusion that these are significant frequently lack clarity
and the findings supporting the notion these effects cannot be mitigated are generally non-
existent. Moreover, the list of “no impact” effects appears to be an arbitrary subset of the effects
concluded to have “no impact” as listed in the following Attachment No. PC 3 to the Staff
Report. 1 am unable to understand why one particular subset of “no impact” effects deserves
support by “Findings of Fact” and the others do not.

Third, the Commission appears to be offering the Council no guidance at all as to proposed
findings regarding the 47 or so other effects the EIR concludes will have a “less than significant
impact” after mitigation — either as to why they are significant to start with or as to why the
proposed mitigation measures would be effective.

On that final note, it is unclear if the Commission, after reviewing it, is making a
recommendation with regard to the Mitigation, Monitoring and Reporting Program since it is
unclear from the resolution what the Commission is recommending be regarded as the Final
EIR for the NBR project.

Again, attention to proper process, a thorough independent analysis of impacts and mitigation
measures and a sincere effort to engage public involvement seem patrticularly important for a
high profile project involving communities outside Newport Beach. For the above reasons and
others stated in public comment, | feel the City’s handling to date of the NBR environmental
review has been inadequate and urge the Commission to reconsider its March 22" decisions
regarding re-circulation and certification of the EIR.

Thank you in advance for your consideration of my comments

Yours sincerely,

James M. Mosher, Ph.D.
2210 Private Road
Newport Beach, CA. 92660
jimmosher@yahoo.com
(949) 548-6229
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Attachment 1 : Content of Notice Published in Daily Pilot - March 10, 2012

3300 Newport Boulevard,
Newport Beach
PLANNING COMMISSION AGENDA
Regular Meeting March 22, 2012 at 6:30 p.m.

1. SUBJECT: Newport Banning Ranch - PA2008-114

North of West Coast Highway, south of 19th Street, and east of the Santa Ana River. The
Project Site is adjacent to the City of Costa Mesa on the east, unincorporated County on the
north and west, and the existing developed areas of the City of Newport Beach on the south
and southeast. The Santa Ana River and the City of Huntington Beach are located west of
the Project Site.

SUMMARY: A proposed planned community on a 401.1 acre project site for development of
1,375 residential dwelling units, a 75 room resort inn and ancillary resort uses, 75,000
square feet of commercial uses, and approximately 51.4 acres of parklands. The application
consists of the following components: a Pre-annexation and Development Agreement
between the applicant and the City of Newport Beach describing development rights and
public benefits; General Plan Amendment to the Circulation Element of the General Plan to
delete the planned segment of 15th Street west of Bluff Road; Code Amendment to rezone
the project site from. Planned Community (PC-25) to Planned .Community (PC-57) and a
pre-annexation zone change is proposed for those portions of the project site located within
the City's Sphere of Influence from County zoning to PC-57; Planned Community
Development Plan would establish the allowable land uses, general development
regulations and implementation and administrative procedures; Master Development Plan
to establish detailed design criteria for each .land use component to guide the review of
subsequent development approvals; Tentative Tract Map to establish lots for public
dedication or conveyance, lots for residential development and conveyance to homebuyers,
and lots for financing and conveyance; Affordable Housing Implementation Plan specifying
how the project would meet the City's affordable housing requirements; and Traffic Study
Approval pursuant to Chapter 15.40 (Traffic Phasing Ordinance).
APPLICATION:ER2009-002, DA2008-003, NT2008-003, GP2008-008, PC2008-002, and
CA2008-004

CEQA COMPLIANCE: NOTICE IS HEREBY FURTHER GIVEN that pursuant to the
California Environmental Quality Act (CEQA) the City of Newport Beach has prepared
Environmental Impact Report (EIR) -SCH No. 2009031061 to evaluate the environmental
impacts resulting from the proposed project. The DEIR has been prepared in accordance
with the California Environmental Quality Act of 1970 (CEQA), as amended (Public
Resources Code Section 21000 et seq.), and the State CEQA Guidelines for
Implementation” of CEQA, (California Code of Regulations, Title 14, Section 15000 et seq.).
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Attachment 2: Remainder of Notice Published in Daily Pilot - March 10, 2012

2. SUBJECT: 2808 and 2812 Ocean Boulevard Lot Merger - PA2011-141
2808 and 2812 Ocean Boulevard

SUMMARY: At the direction of the City Council, the Planning Commission will reconsider Lot
Merger Application No. LM2011-002 requesting approval to combine 2808 and 2812 Ocean
Boulevard. The Commission will review alternative development standards proposed by the
applicant to be applied to the development of the property. The Planning Commission will
make a recommendation of approval or denial to the City Council, which will hear the
application at a future meeting.

APPLICATION: LM2011-002

CEQA COMPLIANCE: The project is categorically exempt under Section 15305 of the
California Environmental Quality Act (CEQA) Guidelines - Class 5 (Minor Alterations in Land
Use Limitations).

Published Newport Beach/Costa Mesa Daily Pilot March 10, 2012

Attachment 3 : Content of March 22, 2012 Agenda Listing

ITEM NO. 4 Newport Banning Ranch - (PA2008-114)
5200 West Coast Highway

SUMMARY: A proposed planned community on a 401.1 acre project site for development of
1,375 residential dwelling units, a 75-room resort inn and ancillary resort uses, 75,000 square
feet of commercial uses, approximately 51.4 acres of parklands, and approximately 252.3 acres
of permanent open space.

CEQA COMPLIANCE: An Environmental Impact Report (EIR) SCH No. 2009031061 to
evaluate the environmental impacts resulting from the proposed project. The EIR has been
prepared in accordance with the California Environmental Quality Act of 1970 (CEQA), as
amended (Public Resources Code Section 21000 et seq.), and the State CEQA Guidelines for
Implementation of CEQA (California Code of Regulations, Title 14, Section 15000 et seq.).

1) ACTION:
1) Receive staff report focused in Environmental Impact Report;

2) Conduct a public hearing; and

3) Continue public hearing to April 5, 2012.
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Attachment 4: California Attorney General’s View of Agenda Requirements
From the AG's Bagely-Keene Open Meeting Handbook:

"The agenda items should be drafted to provide interested lay persons with enough
information to allow them to decide whether to attend the meeting or to participate in that
particular agenda item. Bodies should not label topics as “discussion” or “action” items
unless they intend to be bound by such descriptions. Bodies should not schedule items
for consideration at particular times, unless they assure that the items will not be
considered prior to the appointed time. "

Source: http://ag.ca.gov/publications/bagleykeene2004 ada.pdf (under “Notice and
Agenda Requirements” on page 8)

Note: | have not found time to locate a similar statement by the Attorney General with
regard to the Brown Act, but the statutory sections being interpreted are essentially
identical in the two acts.

Additional References/ Web Links

Suzanne Forster letter to Daily Pilot:

http://www.dailypilot.com/news/opinion/tn-dpt-0403-mailbag-20120403,0,2060329.story

March 22, 2012 Planning Commission agenda and staff report:

http://www.newportbeachca.gov/index.aspx?page=1328

Specifically:

http://www.newportbeachca.gov/PLN/PLANNING COMMISSION.asp?path=/03-22-2012
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http://www.dailypilot.com/news/opinion/tn-dpt-0403-mailbag-20120403,0,2060329.story
http://www.newportbeachca.gov/index.aspx?page=1328
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NEWPORT BEACH PLANNING COMMISSION MINUTES
Council Chambers — 3300 Newport Boulevard
Thursday, March 22, 2012
REGULAR MEETING

6:30 p.m.

A. CALL TO ORDER - The meeting was called to order at 6:40 p.m.

B. PLEDGE OF ALLEGIANCE - Led by Commissioner Brown

C. ROLL CALL

PRESENT: Brown, Hillgren, Myers, Toerge, and Tucker

ABSENT: Ameri and Kramer

Staff Present: Kimberly Brandt, Community Development Director; Brenda Wisneski, Deputy
Community Development Director; Patrick Alford, Planning Manager; Gregg Ramirez,
Senior Planner, Kay Sims, Assistant Planner; Leonie Mulvihill, Assistant City Attorney;
and Tony Brine, City Traffic Engineer

D. PUBLIC COMMENTS

Chair Toerge announced that it is against the Fire Code to stand in the aisles in the Chamber and advised the audience
to be seated.

Chair Toerge invited comments from those in the audience who wished to address the Commission on other than
Agenda items. There was no response and Chair Toerge closed the public comments portion of the meeting.

E. REQUEST FOR CONTINUANCES

Community Development Director Brandt reported that there were no requests for continuances at this item.

F. CONSENT ITEMS
ITEM NO. 1 Minutes of March 8, 2012, Study Session
ACTION: Approve and file.

Motion made by Commissioner Tucker and seconded by Commissioner Myers, and carried (3 - 2), with Commissioner
Brown and Commissioner Hillgren abstaining, and Commissioner Ameri and Commissioner Kramer absent, to approve
the minutes of the Planning Commission March 8, 2012, Study Session as submitted.

AYES: Myers, Toerge, and Tucker
NOES: None.

ABSENT: Ameri and Kramer
ABSTENSION: Brown and Hillgren

ITEM NO. 2 Minutes of March 8, 2012

Motion made by Commissioner Tucker and seconded by Commissioner Myers, and carried (3 - 2), with Commissioner
Brown and Commissioner Hillgren abstaining, and Commissioner Ameri and Commissioner Kramer absent, to approve
the minutes of the Planning Commission March 8, 2012, Regular Meeting as submitted.

AYES: Myers, Toerge, and Tucker
NOES: None.

ABSENT: Ameri and Kramer
ABSTENSION: Brown and Hillgren
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G. PUBLIC HEARING ITEMS

ITEM NO. 3 2808 and 2812 Ocean Boulevard Lot Merger — (PA2011-141)
2808 and 2812 Ocean Boulevard Lot Merger

Chair Toerge read the title to the aforementioned item, opened the public hearing and called for a report from staff.

Community Development Director Brandt reported this is an unusual item for the Planning Commission to consider in
that it has been before the Commission previously with action taken denying the project. The applicant appealed the
decision to the City Council and it referred the item back to the Commission for additional review and
recommendations and return to Council for final action. Ms. Brandt deferred to staff for a report.

Assistant Planner Kay Sims presented details of the report addressing location, previous approval by the Zoning
Administrator, and subsequent consideration and action by the Planning Commission. She stated that the Council
referred the item back to the Planning Commission for review of the applicant's alternative development standards for
maximum height and floor area which are more restrictive than those allowed by the City's Zoning Code for Single-
Family properties within Corona del Mar. She presented exhibits of the merged property and addressed total lot area
for the merged property, buildable area, allowed floor area limit and the applicant's proposed alternative. She
addressed the City's allowed height limits for a sloped and flat roof and the applicant's proposed height. Ms. Sims
noted that if the alternative standards are approved, a condition of approval is included requiring that prior to
recordation of the lot merger a restrictive covenant must be recorded with the County Recorder's Office stating the
alternative development standards and requiring that all future development on the property must comply with those
standards. She noted the attendance of the applicant and representative and offered to respond to questions from
the Commission.

Chair Toerge invited the applicant and/or his representative to address the Commission on this item.

Coralee Newman, Principal with Government Solutions, gave a PowerPoint presentation and addressed the
Commission representing the applicant and property owner. She introduced her professional team, who she
indicated, will be available to respond to questions from the Commission. Ms. Newman addressed self-imposed
conditions to deal with concerns based on the height, mass and scale of the proposed home and clarified that at the
last Planning Commission meeting, Members indicated there were no plans to review. However, she indicated plans
were submitted to the Building Division but were not presented. Subsequent to the Planning Commission and City
Council meetings, Ms. Newman stated the applicant has worked on the self-imposed conditions to find a way to
provide the City and community with surety that what is being proposed will be built. She affirmed agreement with
the condition of approval requiring a restrictive covenant as stated by staff. Ms. Newman expressed that she would
like to add another restrictive covenant to increase the side setbacks to require six (6) feet side setbacks rather than
the 4-foot-side setbacks currently required by the Zoning Code.

Ms. Newman read the appeal of the Zoning Administrator into the record as, "By the City allowing the interior lot lines
to be removed by the lot merger, the City has (according to the formula for the deed restriction in each lot) given him
(i.e., Mr. Guida) the opportunity to break the current restrictions and go to an increase in height and add considerable
increase in the bulk of his structure." She distributed copies of Exhibit 1, identifying the five homeowners that are
part of the covenant as well as Mr. Cliff Jones, who has been representing various parties.

Ms. Newman reported that when the covenants were originally entered into, it was between two (2) parties, involving
four (4) lots wherein the two (2) parties granted easements to each other. However, she noted the applicant's
respect for his neighbors' requests to keep the house at one story and limit the heights.

Ms. Newman provided a PowerPoint presentation addressing the subject lots, homes not part of the covenants and
previously presented information.

Rob Sinclair, Sinclair Associates Architects, presented renderings of the house to explain the project relative to mass
and character. He reported working on other landmark properties in Newport Beach and addressed concerns
regarding the mass and height of the proposed house. Mr. Sinclair reported the merged lots would create an 80-foot
wide lot and addressed setbacks, neighboring properties, scale, creation of an open corner, stepping masses and
established grade.
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Mr. Sinclair noted that the owner has an American with Disabilities Act (ADA) necessity and addressed the finished
floor and creation of a long ramp. He reported that the house will be 5,952 square feet of above-ground space which
includes the house and a three (3) car garage. A basement is proposed, but its square footage is not included in the
above-ground floor area calculations per Newport Beach Zoning Code regulations. In addition, he presented building
areas of the properties developed as single lots and footprint of the proposed residence and addressed a one-story
deed restriction between the buyer and adjacent neighbors. Mr. Sinclair presented illustrations of the revised plan
including removal of an elevator, inclusion of a grass roof, preservation of views and elevations.

Ms. Newman concluded the presentation stating the belief that the proposed lot merger and home address the
neighbors' issues and concerns as stated in their appeal. She reported the applicant is limiting himself to a 1.0 floor
area limit, that the City Code allows 1.5 and that although a height of 24 feet is allowed, because of the covenant and
sensitivity to neighbors, he is restricting himself to a maximum of 15.6 feet anywhere in the house, as well as a one-
story, flat roof home. She stated agreement to increase side yard setbacks to those that would be on two (2) single
lots so the increase of each side yard setbacks would total four (4) feet.

Brief discussion followed regarding existence of a basement, which is allowed by Code but not counted toward the
total square footage allowed on the property.

Chair Toerge stated the application is unique in that there was a ruling by the Zoning Administrator, a paid appeal by
adjacent neighbors and a decision made by the Planning Commission, an appeal to City Council and referral of the
item back to the Planning Commission. He indicated that he was compelled to offer the initial appellants additional
time to present their information.

Cliff Jones, representing the initial appellants, gave a PowerPoint presentation and requested the Planning
Commission deny the lot merger noting that those who will be most affected by the proposed project are the adjacent
neighbors. He stated the City advised that the existing covenants cannot be ruled on as to their validity because they
were private deed restrictions and not part of the City. He expressed confusion since initial discussion pertained to a
lot merger, but now it includes a house. He stated the existence of 11 deed and easement restrictions on the
properties and the possibility of self-imposed additional restrictions covering the same area. Mr. Jones felt that the
real facts of the issue were being obscured in that it is a lot merger which is why those he represents have not
aggressively pursued the existing deed restrictions and easements through litigation. He referenced Title 19 and
addressed the proposed changes noting that the house is 12,000 square feet with 6,000 being basement and raising
it by four (4) feet which will affect the views. Mr. Jones addressed the established grade and restrictions and stated
the overall height will be 19 feet, not 15.6 because of the allowance of guardrails on the deck.

Mr. Jones noted that this is not about the house or the height, but rather a lot merger and felt the proposed
application has had a substantial impact on the neighbors as they are advanced in age and the pressure has drawn
on their strength and ability. He referenced the ordinance for lot mergers relative to consistency and compatibility
and felt that the project fails to comply. Mr. Jones presented a brief history of the area, easements and existing
covenants, noted the interconnection of the lots and referenced a petition signed by all adjacent neighbors opposing
the lot merger. He addressed the distinguishing characteristics of the neighborhood, use of common alleys,
underground utilities, lot size compared to the Ahmanson lot, impacts to views and comparable lots. Mr. Jones
reiterated the action requested to the Planning Commission to re-affirm its previous decision regarding the lot
merger.

Discussion followed regarding the relationship between the lots, adherence to deed restrictions needed with
redevelopment, limitations to build one-story structures, possible alternatives, impacts related to the size of the lot,
existing housing stock along Ocean Boulevard, height concerns, possible impacts to the health of younger neighbors
and that not being an issue, issues related to the size of the lot versus the lot merger and the probability of other lots
becoming merged.

Chair Toerge opened the public hearing.

Jeffrey Dufine, representing the Campbell's, gave a PowerPoint presentation and addressed the existing covenant
restricting homes to one-story noting it was intended for the back lots to grant easements to front lots in trade for a
view. He stressed the need to comply with the existing covenants rather than the self-imposed covenants being
proposed. He disagreed that the lot merger will be consistent with the surrounding pattern of development noting
that the lot merger law says nothing about the house, but rather protecting the community as to the size of the lot.
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John Silva reported the proposed project has affected his health and welfare.

Alberta Silva noted they have been part of the community for a long time, always servicing people in some capacity;
she noted their house is their dream, that the project has affected their health and welfare and referenced a previous
meeting with Mr. Guida. She mentioned that his purpose for the meeting was to remove their easement for the
purpose of his plans. Mrs. Silva asked that the Planning Commission not allow the merger and felt that it will
decrease the value of their house and add to her husband's and her health problems.

Peter Campbell, representing his parents Joan and Robert Campbell, noted they are not 20-year old tri-athletes but
that this is their life and they have worked their entire life to be in this neighborhood, in their home. He stated the
project has been very distressing and goes against progress. He stated no one in the neighborhood is for the lot
merger and opined Mr. Guida has not shown any respect for them. Mr. Campbell asked that the Commission
consider that this issue is affecting people's lives.

Valerie Marcotte felt that age and health are very relevant, especially since the ordinance addresses peoples' health,
comfort, and peace. She addressed the importance of adhering to existing covenants, not the newly proposed
covenants. Ms. Marcotte stressed the existing covenants specifically addressed easements and height, that
adjacent neighbors do not want to look at the back of someone's garage and noted the differences between building
one large house compared to two smaller houses and their related heights. Ms. Marcotte opined that the 3-D
illustrations presented by the applicant; do not match the reality when considering site lines. She addressed reduced
property values and the health and welfare of the Campbell's in relation to the stress of construction, noise and the
loss of their view.

Dan Purcell noted the clear intent of the covenant was to protect views and addressed comparison of the lot to others
(The Village) in Corona del Mar. He felt the project is injurious to the adjacent neighbors who purchased the
properties knowing the covenants were in place and referenced decreased property values in connection with the
project.

Mark Todd, Realtor for the Guida's, referenced building plans submitted for property on Ocean and Heliotrope noting
that there will be construction in the area. He opined that the Guida's have been demonized, acknowledged the
neighbor's concerns but indicated his clients have a dream as well. He stated the house, above grade, will be
smaller and noted that the square footage of the garage is typically, not counted. Mr. Todd referenced existing
homes above grade.

Ed Hepner reported that he organized the removal of telephone and electrical poles in the neighborhood in 2000. He
addressed the pattern of development in Block 34, noting all lots in the neighborhood are single lots. He felt that the
proposed merger would be breaking with precedent and would be inconsistent with the zoning and building code.

Dr. Danny Daneshmand, representing the owners of 2824 Ocean Boulevard, spoke in opposition to the proposed lot
merger and stated that many neighboring residents are also opposed, addressed decreased property values, and
opined that the approval of the lot merger will lead to lawsuits.

Robert Hawkins felt that focus should be on the merger section and sub-division code, which he referenced, and
addressed the need for consistency with the applicable zoning regulations as well as other regulations related to the
General Plan and Coastal Land Use Plan. He opined that other regulations include easements affecting the property
(the existing deed restrictions on the property). Mr. Hawkins stated that since the other regulations are not defined in
the plans, the deed restriction is one of them. He addressed consistency with the surrounding pattern of
development and not creating an excessively large lot and stated the proposed lot merger does not fit the pattern of
development in Corona del Mar. Mr. Hawkins stated that, according to the regulations all of the findings must be met
and felt that at least three of them could not be met.

Mark Binder stated that the reason he chose to build a house in the Village was because of its quaint nature. He felt
the proposed lot merger is not consistent with the rest of the community and that the Commission should not set
precedence. He asked the Commission to deny the merger in order to maintain the integrity of the community.

Harlan Rushing spoke in opposition to the proposed merger and stated that it is a monster that does not belong in
the neighborhood.
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Andrew Patterson spoke in support of the project, addressed building heights and opined that property values would
not decrease but that if adjacent neighbors wanted to, they could build higher and if the property was sold, the new
owners would build to the maximum height allowed and their views would be increased. He addressed concessions
made by the applicant and felt that they present a solution for everyone concerned.

Richard Ardis felt the proposed house would block the sun and that the height of the house will be considerably
higher than exists presently.

John Whelan, Attorney representing John and Judy Guida, addressed the intent of the drafters of the easements
discussed. He stated none of the people speaking tonight were party to or the original people that entered into those
easements. Therefore, they are not in a position to define the intent but rather are speculating. He stated the only
way to determine the intent is to read the language the originators used in developing the easements. Mr. Whelan
noted the language of the easements does not indicate that the adjacent neighbor views would be protected forever
or indicate limitations to the height of homes. He stated the language used was, "one story in height" which is what
his clients are proposing.

In response to Vice Chair Hillgren's question regarding why he thought the drafters of the easements limited heights
of homes to one-story, Mr. Whelan responded that it was clearly to preserve the view.

Robert Clark reported that he has lived in the City for 52 years, has seen many changes and commented on the
uniqueness of Ocean Boulevard. He opined that the parcels on Ocean Boulevard were made larger than typical lots
in Corona del Mar when the original subdivision occurred. The lots along Ocean Boulevard need to be larger and
that precedence has been set to allow for larger lots. He referenced the Ahmanson property as a comparable project
as well as others on Ocean Boulevard.

Jim Mosher referenced CEQA requirements and the exemption of this project because it qualifies for a Class V
exemption. Mr. Mosher stated that in order to be in Class V, the Council would need to make a finding that the
approval of this project would produce no change in density. He addressed the combined acreage of the merged lots
and related density change (by a factor of 2) and stated that lot mergers in the coastal zone are not legal without
approval from the Coastal Commission.

Ms. Newman, Government Solutions, stated that her client has tried to be as sensitive as possible, acknowledged
the height issue, and noted that is why the self-imposed restrictions have been developed. She requested help from
staff regarding the addition of language to the conditions of approval in the stipulated agreement with the larger
setbacks.

Seeing and hearing no one else wishing to address the Commission, Chair Toerge closed the public hearing.

Commissioner Myers agreed that this is a lot merger issue, but that it also relates to the planned house and how it
will impact the adjacent neighbors. He acknowledged the deed restrictions run with the land, but indicated that
change is inevitable and homes become obsolete. He felt that the applicant has gone out of his way to satisfy the
spirit of the deed restrictions, by maintaining a low-roof line and that the home is not out of character with the
neighborhood.

Commissioner Tucker welcomed new Commissioner Brown and referenced a quote from former Commissioner Ann
Gifford who would say, "The job of the Planning Commissioner is to protect neighbors from the applicant and the
applicant from neighbors". He felt that is what is currently occurring. He opined the matter has nothing to do with the
deed restrictions, as they were a private contract entered into by private parties. Commissioner Tucker felt this is a
technical exercise and pointed out that the finding related to the health, safety, comfort and general welfare, does not
refer to anyone, specifically, but is rather, a generic standard that is applied. He disagreed with Mr. Hawkins'
comments regarding the definition of regulation versus private covenants and referenced findings relative to the
consistency and compatibility with surrounding developments and the avoidance of an excessively large lot. He
guestioned whether the proposed merger causes an excessively large lot and re-iterated that it is not the City's place
to get involved with private covenants. He indicated that he would have been in support of the applicant's application
for a lot merger without any restrictions if he had been a part of the first Planning Commission hearing, and added
that he did not see the need for any restrictions.
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Vice Chair Hillgren noted the two (2) existing properties are not in compliance with the existing code relative to the
minimum lot area and width, and that with the lot merger, it would make it more compliant. He felt there is an
opportunity with this process to develop a home that the Guida's would be comfortable with; and where the
surrounding residents would be better served because it would give them under better terms and for a longer term of
protection than what currently exists. He indicated that he would have encouraged the applicant and neighbors to
work together to develop a mutually acceptable solution.

Chair Toerge stated the dangers of relying on view simulations noting they are only good if they are verified. He
addressed change and referenced the merger of lots in relation to the Ahmanson house and the two additional
findings included by the City Council update to the Lot Merger Code in 2009. He addressed the unique configuration
of the subject lots, and neighboring lots and felt that the project is not consistent with the findings required by the
current lot merger code.

Commissioner Brown acknowledged the opposing viewpoints, emotional appeals, and definition of terms. He felt
that precedence has already been set and agreed the issue is a technical one related to what the City has jurisdiction
over. He indicated that he probably will support the applicant's project.

Motion made by Vice Chair Hillgren to adopt a resolution recommending approval by the City Council of Lot Merger No.
LM2011-002 to merge the properties at 2808 and 2812 Ocean Boulevard (PA2011-141) under common ownership
with the following modifications 1) that the setbacks would be increased, as the applicant indicated, to a total of 12
feet (6 feet on each side), 2) that the height of the building would be reduced by three (3) feet through a reduction in
the amount of retaining that raises the ground floor or in the reduction in the overall height of the home or a
combination and 3) a reduction in the amount of floor-area ratio allowed from 1.0 to .75.

Assistant City Attorney Mulvihill asked whether the motion includes the recordation of a restrictive covenant to
enforce and have the public at large and City be able to enforce it.

Substitute Motion made by Commissioner Tucker and seconded by Chair Toerge, to adopt a resolution
recommending approval by the City Council of Lot Merger No. LM2011-002 to merge the properties at 2808 and 2812
Ocean Boulevard (PA2011-141) under common ownership with the following modifications 1) that the setbacks
would be increased, as the applicant indicated, to a total of 12 feet (6 feet on each side) and that enforcement of the
restrictive covenant should be on the part of the City and the affected property owners.

Substitute Motion made by Chair Toerge to recommend the City Council deny Lot Merger No. LM2011-002. The
substitute motion failed for lack of a second.

Substitute Motion made by Commissioner Myers and seconded by Vice Chair Hillgren, and carried (3 — 2) with
Commissioner Ameri and Commissioner Kramer absent to adopt a resolution recommending approval by the City
Council of Lot Merger No. LM2011-002 to merge the properties at 2808 and 2812 Ocean Boulevard (PA2011-141)
under common ownership with the following modifications 1) that the setbacks would be increased, as the applicant
indicated, to a total of twelve (12) feet (6 feet on each side), 2) that the height of the building would be reduced by
three (3) feet from the voluntary height restrictions as proposed by the applicant through a reduction in the amount of
retaining that raises the ground floor or a reduction in the overall height of the home or a combination and 3) a
reduction in the amount of floor-area ratio allowed from 1.0 to .75 and that enforcement of the restrictive covenant
should be on the part of the City and the affected property owners (beneficiaries of the covenant).

AYES: Brown, Hillgren, and Myers
NOES: Toerge and Tucker
ABSENT: Ameri and Kramer
ABSTENSION: None.

RECESS AND RECONVENE

Chair Toerge called a recess at 8:57 p.m. The Commission reconvened at 9:11 p.m. with Commissioners Ameri and
Kramer, absent.

Page 6 of 17



NEWPORT BEACH PLANNING COMMISSION MINUTES 03/22/2012

ITEM NO. 4 Newport Banning Ranch - (PA2008-114)
5200 West Coast Highway

Chair Toerge read title to the aforementioned item and explained the purpose of the present hearing. He noted that
certification of the EIR does not constitute approval of the project, but signifies that the EIR adequately summarizes
the effects the project would have on the environment after the implementation of mitigation measures. Chair Toerge
requested the record demonstrate that a discussion of the issues took place at this Commission level and that the
Commission understands the consequences of the project before consideration. He indicated that the intention was
to demonstrate such understanding by discussing substantive issues raised in EIR, the public's written comments to
the EIR, responses to comments, as well as, credible and relevant verbal comments from the public at this hearing.
The foregoing will provide a basis for the Commission to make a recommendation to the City Council as required by
CEQA, based upon substantial evidence in the record. He asked for the assembly to keep in mind that not every
impact is a "significant" impact. The EIR addresses what is significant and what is not significant and how one would
know. He added that some of the effects are judged on empirical data such as traffic and noise, some are judged on
more specific details. He added that "substantial evidence" is defined by CEQA and does not include personal
opinions, not supported by fact, no matter how heartfelt those opinions are.

Chair Toerge reported that the Planning Commission is bound by CEQA to disregard argument, speculation,
unsubstantiated opinion, and other evidence that is not credible and/or not supported by fact. Each speaker may
raise EIR-related issues which the speaker believes merit further discussion. The Commission will then close the
public hearing and bring the matter back to the Commission for comments. After that, the Commission will consider
whether or not the EIR needs to be re-circulated. He stated that if the EIR is certified and thereafter, challenged in
court, the administrative record will include an actual, verbatim transcript of the hearing. Chair Toerge indicated that
he wants the record to be complete and demonstrate that the Commission understands its responsibility under
CEQA and that consideration was made of all the substantial evidence that was presented to the Commission before
reaching its decision. He stated that thanks to the efforts of staff, the environmental consultants and the
sophistication of the commenting public, he believes that the Commission and the public will be able to understand
the consequences of the project, which is the goal of the hearing.

Chair Toerge continued stating that according to the CEQA guidelines, the basic purpose of CEQA is to inform
Government decision makers and the public about the potential significant environmental effects of the proposed
activities, identify the ways that environmental damage can be avoided or significantly reduced, to prevent significant,
avoidable damage to the environment by requiring changes in projects through the use of alternative or mitigation
measures when the governmental agency finds the changes to be feasible, to disclose to the public the reasons why
a governmental agency approved the project and the manner in which the agency chose if significant environmental
effects were involved, to compel the government, at all levels to make decisions with environmental consequences in
mind. CEQA does not require technical perfection, but rather, adequacy, completeness, and a good-faith effort at full
disclosure. CEQA requires that decisions be informed and balanced. It must not be subverted into an instrument of
oppression and delay of social, economic or recreational development, or advancement. An EIR is an informational
document which will inform public agency decision makers and the public, generally, of the significant environmental
effects of a project, identify proper ways to minimize the significant effects and describe reasonable alternatives to
the project. In reviewing the draft EIR, persons and public agencies should focus on the sufficiency of the document
at identifying and analyzing the possible impacts on the environment and ways in which the significant effects of the
project might be avoided or mitigated. Comments are most helpful when they suggest additional, specific
alternatives or mitigation measures that would provide better ways to avoid or mitigate the significant environmental
effects. At the same time, reviewers of the EIR should be aware that its adequacy is determined in terms of what is
reasonably feasible in light of factors such as the magnitude of the project at issue, the severity of its likely
environmental impacts and the geographic scope of the project. CEQA does not require a lead agency to conduct
every test or perform all research, study, and experimentation recommended or demanded by commentators. When
responding to comments, lead agencies need only respond to significant environmental issues and do not need to
provide all information requested by reviewers as long as a good-faith effort of disclosures is made in the EIR.
Reviewers should explain the basis for their comments and should submit data or references offering facts,
reasonable assumptions based on facts or expert opinions supported by facts in support of their comments.
Pursuant Section 15064 an effect shall not be considered significant in the absence of substantial evidence. An EIR
should be prepared with a sufficient degree of analysis to provide decision makers with information which enables
them to make a decision which intelligently takes account of the environmental consequences. An evaluation of the
environmental effects of the proposed project need not be exhaustive but the sufficiency of an EIR shall be reviewed
in light of what is reasonably feasible. Disagreement amongst experts does not make an EIR inadequate, but the
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EIR should summarize the main points of disagreement amongst the experts. The courts will look not for perfection,
but for adequacy, completeness, and a good-faith effort at full disclosure. Arguments, speculation, unsubstantiated
opinion or narrative, or evidence that is clearly inaccurate or erroneous, or evidence that is not credible, shall not
constitute substantial evidence. Substantial evidence shall include facts, reasonable assumptions predicated upon
facts and expert opinions supported by facts. Evidence of economic or social impacts supported by facts that do not
contribute to or are not caused by the physical changes in the environment is not substantial evidence that the
project may have a significant effect on the environment.

Chair Toerge referenced previous study sessions on the project and the Environmental Impact Report. He reported
on the exhaustive documentation and review process and expressed his wish to summarize the issues raised in the
public comments, the study sessions and responses to the comments and commence a dialogue between the
Commission and the staff and the environmental consultant to address each of these significant issues. There are
many issues in the EIR, and many have been raised by the public, which were all responded to as required by CEQA
so that the list is not that exhaustive, but rather representative of the more significant issues which have been raised
and which the Chair believes merit special consideration by the Commission. He mentioned that after reviewing the
list and discuss it with the City staff, the public comment period would take place. In addition, Chair Toerge stated
the following issues, and mentioned that they were in no particular order, but were identified by the Planning
Commission as the key issues. 1) Failure of the draft EIR to identify environmentally sensitive habitat areas. 2)
Failure of the DEIR to designate all of Banning Ranch as an ESHA based upon the U.S. Fish and Wildlife Service
finding that the entire property is critical habitat for the gnatcatcher. 3) Lack of studies to determine the level of
radiation and mercury at the property. 4) Failure to compare density of the proposed project with other recent
coastal Orange County projects. 5) Failure of the EIR to address impacts on human health of toxic air contaminants
becoming airborne due to project grading. 6) Question as to if there are sufficient safeguards against oil field related
hazards. 7) Question as to if remediation should be conducted first. 8) Failure of draft EIR to analyze 54 vernal
pools rather than only 26. 9) Failure to consider impacts on listed species such as the San Diego fairy shrimp, the
California gnatcatcher and impacts on the burrowing owl. 10) Impacts on the reduction of raptor habitat. 11) The
guestions if the City has a conflict of interest due to the project's proposed clean up of City's oil wells which is
contended to be a reason for the City to approve the project for the City's financial benefit. 12) The Planning
Commission’s need to review the Coastal Commission letter. 13) Failure of the EIR to discuss consequences of
connections of Ticonderoga to 15th Street. 14) The Bluff Road, North Bluff Road alternative alignments and the
consequences of deletion of the 19th Street Bridge from the OCTA's regional traffic requirements. Furthermore,
other issues and questions may surface in the subsequent discussion.

Chair Toerge deferred to staff for a presentation.

Planning Manager Patrick Alford re-iterated the subject of discussion is not the project itself, but rather, the EIR. He
noted that staff will prepare a detailed report on the project for presentation to the Commission at an upcoming
meeting. He addressed ESHAs (Environmentally Sensitive Habitat Areas), reported these are defined by the Coastal
Act and listed reasons as to why the City is not in a position to designate them. Mr. Alford reported that staff has
provided a thorough analysis in Section 4.6 on the impacts to biological resources and is confident that this will be
sufficient for the Coastal Commission to review and make the ESHA designation.

Commissioner Tucker referenced the Coastal Commission letter noting that it contains a definition of Environmentally
Sensitive Habitat Areas as, "Any area in which plant or animal life or their habitats are either rare or, especially
valuable because of their special nature or role in an ecosystem and which can be easily disturbed if created by
human activities and development." He stated his belief that the EIR, the topical response, and the responses to
comments starting at page 3-10 are adequate.

Mr. Alford deferred to Ann Johnston of BonTerra Consulting for a report.

Ann Johnston, Principal of Biological Services with BonTerra Consulting, presented a detailed description of critical
habitat as defined by the U.S. Fish and Wildlife Service. She made an important distinction relative to constituent
elements and primary constituent elements. Ms. Johnston reported that even if a site is described as a critical
habitat as a whole, if it does not have the primary constituent elements, it is not critical habitat.

Mr. Alford requested that Ms. Johnston review other biological issues, including vernal pools and impacts on species,
such as the San Diego fairy shrimp, the California gnatcatcher and the burrowing owl.
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Ms. Johnston reported that vernal pools were evaluated extensively within the biotech report for the project and
during vernal pool surveys for fairy shrimp. She listed the professionals involved in conducting the surveys noting
that they were independent evaluations and that only two (2) natural vernal pools occur on site with five (5) additional
ephemeral pond areas. She stated that no other vernal pools occur on the property, that there are many areas that
have pond water, but that there are no other vernal pools. Ms. Johnston reported she received the vernal pool maps
provided by the Banning Ranch Conservancy as areas that, in their opinion, were vernal pools. She added that
many of the areas occurred on asphalt roads, drill pads, dirt roads, parking areas, abandoned and current oil sumps
that pond water accumulated for periods of time but, she stressed that a vernal pool is a unique ecosystem that relies
more on pond water where there is a complex series of soil properties, a certain type of complex vegetation, and
those features were not present in the 54 areas identified by the Banning Ranch Conservancy.

Discussion followed regarding critical habitat designation relative to the Endangered Species Act and providing a
biological opinion on the project.

Ms. Johnston reported that upon approval of the project, a consultation between a Federal lead agency and the
Corps of Engineers or the U.S. Fish and Wildlife Service may occur in which the preparation of a biological opinion
will be made which evaluates impacts to listed species and impacts to critical habitat.

Ensuing discussion pertained to naturally-occurring vernal pools and pooled water generated by historic activity on
site (man-made impact).

Relative to gnatcatchers, burrowing owls and raptor impacts, Ms. Johnston reported that the EIR addressed those
issues relative to the existing gnatcatcher population on site, the winter burrowing owls that occur on the property
and the raptor forge and habitat that occur on the property. She added that all three (3) resource issues were
identified as incurring significant impacts associated with the project as well as the San Diego fairy shrimp.
Regarding the raptor habitat, Ms. Johnston affirmed that there will be fewer habitats but will be of higher-quality. She
noted that the burrowing owl is a concern to the U.S. Fish and Wildlife Service and is addressed in the EIR. She
added that there is no wintering population, but rather birds that come into the County of Orange.

Ms. Johnston addressed the variety of mitigation measures developed for the listed species. She noted the applicant
would be required to seek authorization to impact the listed species through the U.S. Fish and Wildlife Service. The
EIR has identified mitigation measures that reduce the impacts to levels less than significant, but there is always a
chance that the Federal agency may make other requests, and referenced the CEQA mandate. Ms. Johnston
addressed edge effects noting that they provide better protection for species.

Mr. Alford suggested deferring questions regarding remediation and hazardous materials to the applicant. Regarding
failure to compare density of the proposed project with other recent coastal Orange County projects, Mr. Alford stated
that staff does not consider this to be a CEQA issue. He added that the comment did not present any apparent
conflicts with any land uses in the area and that staff has addressed compatibility in the land use and aesthetics
sections of the EIR and has identified all of the project design features intended to ensure compatibility with adjacent
uses. He stated that staff does not think that comparative density is something that needs to be addressed in the
EIR.

Regarding the alleged conflict of interest due to the project's proposed clean up of City's oil wells which is contended
to be a reason for the City to approve the project for the City's financial benefit, Assistant City Attorney Leonie
Mulvihill stated that it lacks merit. She added that the proposed project contemplates remediation of the oil wells on
the Banning Ranch site and while it has been suggested that the City's oil wells will also be remediated as part of the
project, that is not part of the project.

It was noted that the City's oil wells are currently operating on City-leased property, adjacent to Newport Banning
Ranch.

Deputy Community Development Director Wisneski stated that pursuant to the City's Charter, there is a hope that all of
the oil wells within the City are consolidated.

Mr. Alford referenced issues related to the Coastal Commission letter, noting that several have already been addressed.
He re-iterated that there are no Coastal Land Use Plan (CLUP) policies related to Newport Banning Ranch other than
identification of it as a deferred certification area. Issues related to ESHA were addressed previously and he noted that,
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there is no provision for a master coastal development permit within the Coastal Act, but the EIR has been revised to
refer to the item as a coastal development permit. Relative to the provision of lower-cost visitor accommodations, Mr.
Alford reported that the issue is not mandated by CEQA and the EIR provides a thorough listing and analysis of the
lower-cost visitor services and recreational facilities including trail systems and public parks as well as improved access
to coastal viewsheds.

Relative to analyzing landform alteration, Mr. Alford indicated that this is addressed in the geotechnical section of the EIR
as well as in the aesthetics section with visual simulations. Regarding wetland parameters, Mr. Alford reported that the
EIR uses parameters from the Coastal Commission, Corps of Engineers as well as the California Department of Fish and
Game. Interms of the adequacy of the EIR, Mr. Alford deferred the issue to the City’s environmental consultant.

Dana Privitt, Principal of Environmental Services for BonTerra Consulting, reported preparing the responses to
comments along with City staff for the EIR and noted it has been subjected to a thorough review by legal counsel and
staff and indicated that all of the issues that have been raised have been adequately addressed. She stated that while,
there can be a difference of opinion, she feels that the EIR meets the standard of adequacy under the statues of CEQA
and the CEQA guidelines.

Chair Toerge referenced responses to comments in the Coastal Commission letter and inquired regarding the inclusion
or consideration of alternative intensities of development on the site, alternative means to access the property, and not
relying on access from West Coast Highway, since it would likely be found inconsistent with the Coastal Act.

Ms. Privitt noted that Section 7 of the draft EIR considers several alternatives to the proposed project including a
reduction in the amount of development as well as reductions in the development footprint and reported that, in
accordance with CEQA, all of the alternatives try to avoid identified impacts or to minimize them. Some changes were
considered in the roadway system in the context of potentially reducing environmental impacts by removing the proposed
roadway connection of North Bluff Road between 17th and 19th Streets. She noted that is one of the options considered
in the EIR. Regarding eliminating a connection between Bluff Road and West Coast Highway, Ms. Privitt stated it is the
City's position that there has been no directive from the Coastal Commission that a connection road into the project site
from West Coast Highway is prohibited.

Assistant City Attorney Mulvihill reported that there were several comments to the DEIR that made statements and
assertions with which the City Attorney's office disagrees. She noted the City's Sunset Ridge Park project had a
public hearing before the Coastal Commission that the City had withdrawn its application, and there has been no
determination on that project. Ms. Mulvihill reported that several comments during the hearing that suggested that
the proposed access road was inconsistent with the Coastal Act but there has been no determination by the Coastal
Commission . She added that the Coastal Commission staff did in fact identify a proposed road off West Coast
Highway that Coastal Commission staff would support and there was no indication that such a road would be
inconsistent with the Coastal Act.

Ms. Mulvihill stated that the Coastal Commission staff had a concern about the proposed width of the road. The City
presented a road it considered appropriate given the park's location, traffic circulation, and types of turns as part of its
design. Concerns were raised by the Coastal Commission staff as to the width of the City’s proposed road but there
were no findings or determinations made by the Coastal Commission on this issue.

Chair Toerge noted that the Coastal Commission staff report did not preclude the opportunity to build a road provided
its impact was reviewed on a more grand scale.

Ms. Mulvihill noted that the finding related to evaluating the City's project, in terms of Banning Ranch, was only a
staff recommendation included in a staff report. There was no determination or finding by the Coastal Commission
on that issue.

Discussion followed regarding the Coastal Land Use Plan and the assertion the City was not following its own
policies is inaccurate since there were no policies related to Banning Ranch.

Mr. Alford indicated the only policy was to declare the deferred certification area.

Ms. Privitt added that it is important to note that the proposed project was considered in terms of Coastal Act policies
and there is a discussion regarding the appropriateness of the project and its consistency with Coastal Act policies.
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Relative to the elimination of the 19th Street Bridge, Assistant City Attorney Mulvihill reported that the Orange County
Transportation Authority Board voted to remove the bridge from the Master Plan of Arterial Highways. Whether the
Master Plan of Arterial Highway has been amended, Ms. Mulvihill reported that it is under debate and that the City
has been unable to find any findings. The City is still evaluating that issue. She declared she could not confidently
state that the 19th Street Bridge has been eliminated from the MPAH.

Brief discussion followed regarding consequences of connections of Ticonderoga to 15th Street and it was noted that
the responses to comments makes it clear that the project was not proposing to connect to 15th Street through
Ticonderoga.

George Basey, Newport Banning Ranch, noted representing the surface ownership interests on the property, that the
oil operator is a separate, distinct entity and referenced negotiated agreements that would afford the opportunity to
constrain or limit those operations to two (2) consolidation areas. Mr. Basey addressed a comprehensive
environmental assessment and stated remediation will occur and will include all appropriate agency review sign-offs
on documentation before any conversion of the site to residential uses. Regarding radiation and mercury, he
reported there has been testing and there will be on-site monitoring during the remediation process and materials will
be stockpiled properly, according to agency protocols all documented and verified with third-party independent lab
testing. Mr. Basey added that before each residential development area there will be an oil field abandonment and
remediation effort with agency sign-offs prior to the conversion of the site to other uses.

Commissioner Tucker requested additional information regarding assertions that there will be impacts on human
health of toxic air contaminants becoming airborne due to project grading.

Mr. Basey addressed the steps in cleaning and plugging up the oil wells. He addressed venting systems, soil
remediation, areas of impacted soils, continual monitoring and testing, transportation of materials to an appropriate
facility and amount of material topping remediated soils. Regarding airborne toxics, Mr. Basey reported that the
existing grading ordinances as well as others are in place to address them (dust control, limited working hours, etc.).

Brief discussion followed regarding specifications of the concrete plug, other mitigation measures to take place in
addition to the oil and implementation of measures throughout the project. It was noted that radiation and mercury
issues are without basis.

Chair Toerge acknowledged requests by several groups of additional or consolidated times for public comment. He
stated it is not feasible to accommodate all requests for blocked time. Therefore, he stated his decision is to adhere
to the standard public hearing format, where each speaker is allowed three (3) minutes to complete their comments.
He referenced his initial instructions regarding providing public comments and asked that the public comply and
respect the process.

Chair Toerge opened the public hearing.

Steve Ray, Executive Director of the Banning Ranch Conservancy, expressed his disappointment that the
Commission has chosen to make it difficult for the public to participate in the process. He indicated he was told that
there would be ample opportunity to comment, but felt there is not sufficient time. He stated the possibility of having
more individual members of the public attend future meetings. Mr. Ray commented on Commissioner Ameri's
absence, assumed it may have been because of a conflict of interested and stated the proper procedure for recusal.
He inquired regarding Commissioner Brown's website wherein he published an article regarding Open Space and
Banning Ranch. Mr. Ray felt the article shows an obvious bias by Commissioner Brown and questioned whether it is
appropriate for him to continue. He opined the Commission is excluding the public from adequately commenting on
the issue.

Barry Carlson, Mesa Consolidated Water District, thanked the Commission for the opportunity to speak, described
his organization and noted Mesa Water has the ability to provide water to the entire site with one-hundred (100%)
percent local ground water. He added using one-hundred (100%) percent local ground water reduces the amount of
energy required which has a positive impact on greenhouse gas emissions. He presented the environmental
benefits of using local ground water. In addition, he reported the response to Mesa Water District comments by
BonTerra Consulting dismisses documented findings based on reference information from the Department of Water
Resources, Metropolitan Water District of Southern California, Orange County Water District and Mesa Consolidated
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Water District 2010 Urban Water Management Plan and instead bases its response on information obtained from a
website on December 13, 2011. He asked the Planning Commission to consider the appropriate documented
findings in its endeavor to make an educated decision related to water service for Banning Ranch. He noted that
Mesa Water is highly interested in providing continued water service to the entire Banning Ranch area and is neutral
to the development of Banning Ranch and is positioned to provide water service if Banning Ranch is developed,
remains the same or becomes an open space.

Commissioner Tucker was advised there are people better suited to address the issue than the Planning
Commission.

Kim Farthing thanked the Commission for responding to her questions and expressed her concern with the
circulation element of the project. She reported attending the OCTA's meeting where they voted to eliminate the 19th
Street Bridge. She reported the DEIR traffic study affects 58 intersections (52 existing and six (6) future) of which 16
are in Newport Beach, nine (9) in Huntington Beach and 31 in Costa Mesa and addressed decreased levels of
service. She addressed pass-through traffic; decreased levels of service, additional car trips generated by the
proposed development and expressed disappointment at not being able to hear the Banning Ranch Conservancy
side of the issues. She requested the Commission not certify the DEIR without first taking into account the public
hearing factual information being shared tonight.

Suzanne Forster referenced CEQA Guidelines regarding responses to comments noting they must describe the
disposition of significant environmental issues raised in the comments. They must good-faith, reasoned analysis and
that conclusionary statements unsupported by facts would not suffice. ~She wondered how many who provided
public comment are satisfied with the responses and that their questions were clearly, reasonably and factually
answered and their concerns about mitigation was adequately addressed. She felt the responses to her most
important questions were not answered, but were rather explanations, justifications and defenses and excuses for
the DEIR as it was written. Ms. Forster opined she was told that nothing more could be done, no matter how much
the project's impacts degrade the lives, health and safety of those affected. She addressed impacts of traffic,
congestion, pollution, noise and safety issues and felt the project will be built on a heavily contaminated oil field. She
indicated no additional tests have been conducted since 2001 and addressed hazardous effects and impacts of the
contaminated soil. Ms. Forster opined there is ho way to ensure off site mitigation and addressed a statement of
overriding considerations relative to approve of the DEIR. She felt that even the most severe impacts don't matter,
when compared with the public benefits of the project.

Bill Bennett pointed out that one of the issues was traffic impact on Ticonderoga when it is connected to the project.
He restated the earlier conclusions of the item and stated a distinction between what's on paper and reality. He
reported that the agreement the City has with Newport Crest Homeowners' Association is that Ticonderoga will
remain a private dead end street until such time as Bluff Road is completed. At that time it will revert to the City and
he opined the City will then connect it to Bluff Road. He felt that will be a traffic impact that is being ignored by the
EIR.

George Demos referenced the matter of a conflict relative to Commissioner Brown's article and opined it is
incumbent upon the Commissioners to property address that issue. He addressed visual simulations presented at a
previous study session and expressed concerns over the projects impacts on noise, traffic, light and airborne
pollution as well as views.

Dorothy Kraus expressed concerns regarding noise impacts due to construction activities for a period of ten (10)
years. She indicated the impacts are hardly temporary and expressed her belief that BonTerra's responses to her
comments lack merit or legitimacy. Ms. Kraus felt the proposed noise barrier mitigation is only feasible for first-floor
residents and that most of the homes in Newport Crest are two stories. She noted that Newport Crest is adjacent to
the proposed Bluff Road and addressed decibels of noise annoyance.

Norman Suker stated his objection to the approval of the project, as proposed and asked that all of his comments be
included in the record of any and all related proceedings. He addressed protection of his views, until the 2006
General Plan Update, stated he never received notice for it and felt the proposed development will significantly
impact his view. Mr. Suker expressed his belief that OCTA has eliminated the 19th Street Bridge and as such, if the
Circulation Element is not amended, it will jeopardize Measure A OCTA funding. He opined the DEIR should be
revised to eliminate all traffic analysis based upon the bridge being built.
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Bonnie Copeland reported she attended the meeting where the 19th Street Bridge was removed from the MPAH.
She addressed the transportation and circulation section of the DEIR and felt the City needs to revise it accordingly.

Suzanne Welsh referenced initial comments by the Chair related to the adequacy of the DEIR and stated she does
not believe it to be such. She felt it fails to address and disclose full data regarding the California gnatcatcher habitat
and its protected status or the fairy shrimp populations. She stated declaring only that the sage brush that the
gnatcatchers actively use as being important is ecologically irresponsible as ecosystems are holistic rather than
piecemeal. Ms. Welsh opined the visual aspects of the DEIR are subjective and felt that seeing development
impacts the community (especially for 10 years). She reported the addressing of the population density and footprint
size is insufficient relative to the alternative of reducing these by only ten (10%) percent.

Debbie Koken stated her belief that the traffic and circulation elements of the DEIR need to be completely redone
because of the elimination of the 19th Street Bridge from the Master Plan of Arterial Highways (MPAH), it
inaccurately claims that Bluff Road must be built regardless of whether or not the development is built and it includes
an entrance on PCH which, she indicated the California Coastal Commission has not allowed. She felt the DEIR
must be revised to correct its inaccuracies.

Terry Koken reported attending the Coastal Commission hearing regarding Bluff Road and stated that Newport
Beach was politely allowed to withdraw its application. He reported there was no indication that the Coastal
Commission would hold the DEIR in anything but contempt. He affirmed the 19th Street Bridge has been eliminated.

Patricia Barnes, current Chair of the Orange County Sierra Club, asked that the Commission not recommend
certification of the EIR noting that it fails consistently to identify ESHA that exists on the property. She referenced the
Coastal Act relative to avoidance of ESHA and felt it has not been addressed adequately in the EIR. She suggested
the Commission consider possible amendments to the MPAH before it considers certification of the EIR.

David Cooley addressed inadequacies in the EIR in relation to vernal pools. He reported Santa Ana has a large sign
at the Santa Ana Zoo stating the protection of the environment is one of their main reasons for existence and that
ninety (90%) percent of vernal pools have been lost in California. He felt the EIR does not adequately address vernal
pools and ignores important facts.

Bruce Bartram provided a PowerPoint presentation noting that staff maintains the City's Coastal Land Use Plan does
not apply to Banning Ranch. He referenced the General Plan related to Banning Ranch and the requirement of the
permitting processes required to satisfy State and Federal environmental regulatory requirements. He addressed the
buildable constraints in the General Plan, land use and open space as well as the requirement for the City to work
with State and Federal agencies to identify habitat and wetlands to be restore and those where development will be
permitted. He referenced the Coastal Commission comments regarding review of the wetlands delineations and
recommended buffers by Coastal Commission staff biologists before the EIR is finalized.

Jim Mansfield reported it has been stated that there is no master coastal development permit and felt all references
to an MCDP should be eliminated from the EIR, findings and all other related documents. He stated that when the
Coastal Commission talks about lower-cost visitor-serving elements, they aren't talking about trails or hotels, but
rather campgrounds and other low-cost visitor-serving facilities. Regarding the Bluff Road issue, Mr. Mansfield
stated that it was said that there was no directive from the Coastal Commission regarding Bluff Road or the
intersection with Pacific Coast Highway. He felt the only reason there was no directive, was that the City of Newport
Beach hastily withdrew its primary plan for Sunset Ridge Park prior to the vote to be made by the Coastal
Commission. He referenced comments made in Section 14 of the EIR one of which relates to the tremendous
density of the proposed plan, particular in the Urban Colony. He addressed the responses to his comments and felt
they were insufficient.

Dan Purcell read a letter by Nancy Skinner expressing concerns about the water supply, the City's position regarding
drought and water conservation and the impacts related to the Newport Banning Ranch project. She referenced a
presentation by a water provider in anticipation of the development and the lack of waste water due to conservation
efforts. She stated the more people conserve, the less water is available to be reclaimed.

Taoward Lee asked why the oil operators are not involved in the EIR and inquired whether testing for toxic organics
emanating from the ground will be conducted.
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Olwen Hageman provided a PowerPoint presentation and illustrations of the pollution on Ticonderoga near Banning
Ranch and asked why remediation construction cannot be limited to the point where impacts would not be significant.
She expressed concerns regarding the additional pollution generated by the project and the resulting decrease in quality
of life. She asked if it was morally acceptable to decrease the quality of life of residents and felt the size of the proposed
project is not conservative. She felt the increased traffic will increase pollution.

Chris McEvoy requested the Commissioner reconsider hearing the presentation from the Banning Ranch Conservancy
and addressed the Coastal Commission's hearing regarding Sunset Ridge Park noting he felt the Commission would not
approve the Bluff Road entrance because going from a two-lane to a four-lane road would impede on the ESHA at the
park entrance. He felt the DEIR should be revised to consider the elimination of the 19th Street Bridge by the OCTA and
addressed "permanent traffic" associated with the proposed development. He felt that 60 days was not sufficient to
review the DEIR properly and that the visuals presented by the consultant were weak and referenced archeological and
paleontological sites in the DEIR that were not sufficiently addressed.

Jim Mosher addressed good results in government from observation of the process correctly and felt a key aspect of a
properly-reviewed EIR is the public review period. He did not think the time allowed for review of the DEIR by the public
was sufficient or provided in a good-faith effort to inform the public of the related impacts. He referenced CEQA
requirements regarding notice of the item and felt the notice was not in accordance with them and that the public was not
offered information regarding meetings where the public would have an opportunity to comment.

Cindy Black spoke in opposition of the development of Banning Ranch and felt the EIR was not sufficient. She
referenced CEQA requirements relative to the identification of environmentally superior alternatives and stated that
Alternative B would be it because it provides for restoration of the project site and maintains the greatest amount of open
space. She addressed long-term benefits associated with site restoration and the financial feasibility of the alternative
but stated no one spoke with the responsible party, the Banning Ranch Conservancy. Ms. Black added that it was asked
if the development would create a significant impact to the environment or species and she felt that it would. She
addressed the geology section of the EIR and stated she could not imagine how grading activities would not be
considered significant impacts. Ms. Black stated she attended the Coastal Commission hearing regarding Sunset Ridge
Park, who, she felt was going to deny connection to Bluff Road which is why the City withdrew its application. She felt
the ESHAs were not mapped properly and questioned BonTerra's ability to identify ESHA or species present in Banning
Ranch. Regarding the City's responses to her comments was very general in nature and was indirect.

Sheila Koff stated one of the patterns that she noticed at this hearing was the well-reasoned analyses from staff and
BonTerra has provided the Commission with a lot of information which the Commission has confidently accepted.
However, she indicated that many of the public have provided comments regarding discrepancies in the information.
She referenced tradeoffs and the Coastal Commission's disallowance of them. She questioned the matter of a smaller
but "better" habitat. Ms. Koff suggested that a lot of the information that has been provided needs to be questioned, that
the reliability of sources needs to be considered and that noise impacts in the EIR do not include after-market exhaust
pipes (Harley Davidson).

Shyang Ray asked regarding "other groups" wanting to address the Commission other than the Banning Ranch
Conservancy. She felt the Chair has allowed the applicant unlimited time to speak where the applicant has no more
standing than the public. Ms. Ray submitted a copy of Commissioner Brown's blog into the record.

Vincent Phillippi commented on the evaluation of burrowing owls and felt the public should be allowed on the property to
find their nests and opined that BonTerra did not legitimately evaluate the issue of burrowing owls.

Paul Grogan recommended the Commission reject the DEIR based upon the fact that their responses to 4.6.1 does not
address any specific species of animal life and that their response to the vernal pools issue is not accurate. He added
that all vernal pools are temporary.

Seeing and hearing no one else wishing to address the Commission, the Chair closed the public hearing.
Chair Toerge addressed the absence of Commissioner Ameri noting that he did not know the circumstances of why he
was not present. Regarding a possible conflict of interest by Commissioner Brown, Chair Toerge indicated conflicts are

generally financial in nature and it is up to the potentially conflicted party to identify whether they have a conflict or not
and Commissioner Brown does not feel he has a conflict.
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Assistant City Attorney Mulvihill suggested hearing from Commissioner Brown and stated that the issue was not a conflict
issue but a suggestion that Commissioner Brown was unable to fair and impartial on this decision due to his bias.

Commissioner Brown indicated the comments in his blog were made as a private citizen and was prior to any
appointment to the Planning Commission. He indicated that he absolutely can make an objective decision and stated his
responsibility as a Commissioner is to the community which he puts first, over his own personal opinions. Commissioner
Brown indicated that his personal opinion at that time was formed with the information he had at that time. He stated with
the additional information now received, he is unsure about the project. He felt certain that opinion, at that time, will not
bias him or the decision to be made. He indicated that his decision has not been made.

Regarding the determination of temporary impacts due to construction, Ms. Privitt noted the distinction of calling it
temporary is in the context that at some point in time, the construction ends, so it is not ongoing. She clarified that it is
identified that over the entire site, there is not going to be construction for the entire duration over the entire site for that
entire time period. However, because of the nature of the duration of the construction that will occur, remediation,
building construction, infrastructure and the quiet nature of the site, it is identified as a significant and avoidable impact to
the project.

Chair Toerge addressed a request of evidence of notification and Mr. Alford noted the concerns were responded to in the
comments and added that at the time of the publication of the notice, the dates for study sessions and public hearings
were not yet finalized. Mr. Alford affirmed that the notice provided is acceptable.

Assistant City Attorney Mulvihill addressed the 19th Street Bridge noting that the OCTA Board did take action but that the
City has a General Plan which includes a Circulation Element which references a Master Plan of Arterial Highways and
there are several steps that go into removing an arterial from the MPAH. She added that she disagrees with the
suggestion that the only step that needs to be taken to delete an arterial is action by the OCTA. She stated the City has
a responsibility to implement the General Plan and that is the analysis that was taken forward in the DEIR. She did not
agree that the OCTA's action affected the accuracy of the DEIR as the DEIR analyzed the Project under both the “no
bridge” and “with bridge” scenarios.

Chair Toerge addressed updating tests regarding hazards on the site.

Mr. Basey reported that there will be significant additional confirmation sampling testing as part of the remediation
process and as part and parcel to the development process. The baseline was determined from the previous tests and
any changes will be caught in the remediation process and additional testing.

Discussion followed regarding the various impacts to traffic to Costa Mesa. It was noted there were mitigation measures
outlined for the impacted intersections and they were listed as significant. It was left up to the applicant to work with the
City of Costa Mesa to address the mitigation.

Commissioner Tucker noted the letter from the Coastal Commission was actually from staff and the Coastal Commission
has not made any suggestions or recommendations. He stated a reference that the City should be working with State
and Federal agencies on permitting and noted that process begins with the certification of an EIR.

Mr. Alford affirmed Commissioner Tucker's statement.

Chair Toerge noted the time as 11:30 p.m.

Motion made by Commissioner Tucker and seconded by Commissioner Myers, and carried (5 — 0) with Commissioner
Ameri and Commissioner Kramer absent, to continue the aforementioned hearing past 11:30 p.m.

AYES: Brown, Hillgren, Myers, Toerge, and Tucker
NOES: None.

ABSENT: Ameri and Kramer

ABSTENSION: None.

Commissioner Tucker addressed the comment that the size of the project does not conform to a conservative growth
strategy, but he noted that the General Plan calls out specifically the exact development envelope for the property and
felt the specific overrules the less specific.
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He noted the comment regarding the lack of visual impact analysis of the project from Newport Crest.

Mr. Alford reported staff worked with the person performing the visual simulations, looked for a sampling of viewsheds
from public viewpoints and noted that City policy calls for the protection of public views, not private views.

Commissioner Tucker addressed the comment stating the EIR did not properly consider development of oil fields and
noted there have been several oil fields that have been developed within the County.

Chair Toerge addressed evaluation of burrowing owls, mating, and osprey, and referenced the level and duration of
studies conducted on site regarding migratory and mating habits.

Ms. Johnston reported that the osprey was identified as occurring on the project site but that no observations of direct
nesting was seen. Surveys for hawks and other avian species were conducted during the general wildlife surveys which
were done throughout the documentation for the site (2007 through 2011). Regarding the burrowing owl, a more defined
protocol exists and was followed and includes a wintering survey and a breeding survey. Ms. Johnston explained the
protocol that was followed. In response to Chair Toerge's inquiry, she addressed the margin of error in terms of the
established protocol.

Commissioner Myers asked whether Coastal Commission staff carries less weight than that of the Coastal Commission
itself.

Assistant City Attorney Mulvihill indicated she cannot forecast the basis for the Coastal Commission staff comments and
stated she imagines that they take into account the Commission that they support. She added that depending on what
the City does with this project, review of the project is not complete because the City of Newport Beach has made a
decision one way or the other. The project is in the Coastal zone and will be reviewed by the Coastal Commission. She
added that the Coastal Commission staff has pointed out issues and the City's responses have been an attempt to
address those issues as fully and completely as possible.

Chair Toerge noted that City staff does not speak for the Planning Commission.

Commissioner Brown stated he understands the issue regarding the 19th Street Bridge and asked staff for
recommendations regarding the issue.

Assistant City Attorney Mulvihill reported that the idea of there not being a 19th Street Bridge is not new. She stated that
the project has been analyzed without a bridge and there are technical reports indicating what would happen without a
bridge. She noted that when the City drafted the document, it was done so according to the MPAH. She believes that
the MPAH still has the 19th Street Bridge. Staff will have to look closely at the OCTA action. As far as the DEIR is
concerned, the analysis included the 19th Street Bridge and identified impacts but these impacts were also analyzed
under the "no bridge scenario".

Motion made by Commissioner Tucker and seconded by Chair Toerge, and carried (4 — 1) with Commissioner Ameri
and Commissioner Kramer absent, declaring no reason to have the EIR re-circulated. The motion carried with the
following roll call vote.

AYES: Brown, Hillgren, Toerge, and Tucker
NOES: Myers

ABSENT: Ameri and Kramer

ABSTENSION: None.

Ensuing discussion pertained to alternatives, specifically Alternative C, elimination of the requirement for North Bluff
Road between 17th and 19th Streets.

Ms. Privitt reported the physical impacts that would occur in that area associated with the construction of North Bluff
Road between 17th and 19th Streets would go away noting they are related to grading and consequently there would be
less biological impacts and fewer archeological impacts. She stated it would generate the same amount of traffic, there
would be some redistribution of traffic and noted there is no demonstrable difference with respect to air quality and noise.
Ms. Privitt added that if the segment were to be constructed later, there would need to be an environmental review at that
time and the burden would then be on the party proposing that segment.
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Staff noted that under the different scenarios there would be different number of intersections impacted with Alternative C
versus the proposed project. Traffic studies were performed for every alternative presented in the EIR.

Mike Mohler, Newport Banning Ranch, felt it has been made clear that the project traffic did not require an extension of
the road. There is a City circulation system in addition to an MPAH and these were respected in putting together the
project description. He felt the City and the Coastal Commission have wide latitude to make a decision as to how
important that link is to the City. The project could sustain itself without that connection. He reported the project
generates 14,989 trips per day. He reported his organization wants to be good citizens with the City of Costa Mesa and
the City of Newport Beach.

Staff noted that section of road is proposed currently as a two lane roadway.

Ms. Mulvihill reported it has always been the City's position that when the City approves a project that the City will
implement the MPAH in its circulation element and General Plan.

Motion made by Commissioner Tucker and seconded by Vice Chair Hillgren, and carried (4 — 1) with Commissioner
Ameri and Commissioner Kramer absent, to recommend certification of the Draft Environmental Impact Report for the
Newport Banning Ranch project to the City Council (Attachment 1).

Discussion followed regarding the recommendation to continue the item to April 5, 2012. Staff recommended
continuance of the project to April 19, 2012.

Chair Toerge thanked members of the public for the understanding, cooperation and participation.

AYES: Brown, Hillgren, Toerge, and Tucker
NOES: Myers

ABSENT: Ameri and Kramer

ABSTENSION: None.

Motion made by Commissioner Tucker and seconded by Chair Toerge, and carried (5 - 0) with Commissioner Ameri and
Commissioner Kramer absent, to suspend the rest of the meeting and balance of the agenda.

AYES: Brown, Hillgren, Myers, Toerge, and Tucker
NOES: None.

ABSENT: Ameri and Kramer

ABSTENSION: None.

H. NEW BUSINESS

I STAFF AND COMMISSIONER ITEMS

ITEM NO. 5 Community Development Director’s report.

ITEM NO. 6 Announcements on matters that Commission members would like placed on a future agenda
for discussion, action, or report.

ITEM NO. 7 Request for excused absences.

ADJOURNMENT

There being no further business to come before the Planning Commission, Chair Toerge adjourned the meeting at
12:05 a.m.

The agenda for the Regular Meeting was posted on March 16, 2012 at 4:45 p.m. on the City Hall Bulletin Board
located outside of the City of Newport Beach Administration Building.

Michael Toerge, Chairman

Fred Ameri, Secretary
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PLANNING COMMISSION STAFF REPORT
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SUBJECT: Alternative Setback Determination - (PA2012-015)
211 Orchid Avenue
« Staff Approval No. SA2012-002

APPLICANT: Robert Hales

PLANNER: Kay Sims, Assistant Planner
(949) 644-3237 or Ksims@newportbeachca.gov

PROJECT SUMMARY

The applicant is requesting an alternative setback determination for property located at 211
Orchid Avenue. The original request was for the following:

* Front - 10 feet (adjacent to Orchid Avenue)

* Side - 8 feet (adjacent to 3528 Ocean Boulevard)
» Side - 5 feet (adjacent to alley)

* Rear - 4 feet (opposite Orchid Avenue)

On March 8, 2012, the Planning Commission conducted a public hearing for the subject item and
then continued it to AprilS, 2012, to allow staff to meet with the applicant to develop additional
alternative setbacks for them to consider. This report supplements the March 8, 2012, staff report
and includes discussion of the additional alternative setbacks. The applicant's alternative is as
follows:

* Front — (adjacent to Orchid Avenue) - 20 feet (from alley 28 feet), 10 feet (65 feet)

« Side - 5feet (adjacent to alley)
» Side — 4 feet (adjacent to 3528 Ocean Boulevard)
» Rear - (opposite Orchid Avenue) — 4 feet (from alley 28 feet), 7 feet (65 feet)

RECOMMENDATION

1) Conduct a public hearing; and

2) Approve Staff Approval No. SA2012-002 with the attached Resolution and Alternative
Setback Determination letter (Attachment No. PC 1) that would establish the following
recommended setbacks:

* Front - 20 feet (adjacent to Orchid Avenue)

e Side - 4 feet (adjacent to 3528 Ocean Boulevard)
» Side - 5 feet (adjacent to alley)

* Rear - 4 feet (opposite Orchid Avenue)
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BACKGROUND

On March 8, 2012, the Planning Commission conducted a public hearing and reviewed
the applicant's request and staff's recommendation for alternative setbacks. During the
public comment period, the applicant and owners of the subject property presented
information and spoke in support of the request. Neighbors in the immediate area spoke in
support of staffs recommendation. The neighbor adjacent to the rear spoke in support of
the staffs recommendation, with the exception of the rear setback, which he felt should
remain at 10 feet. Following the public comment period, the Commission discussed
various alternatives in addition to the requested and recommended setbacks. The
Commission expressed general support for setbacks that would result in a .95 FAR (floor
area ratio). The Commission continued the item to the April 5, 2012, hearing date and
directed staff to meet with the applicant in order to develop additional alternatives that
would be appropriate for the site and allow up to a .95 FAR.

Staff met with the applicant to discuss an additional alternative proposal that incorporates
a staggered front setback (Table 1 and Attachment No. PC 2). Staff also met with the
owners of four properties located within the immediate vicinity of the subject property. The
neighbors expressed concern about a front setback less than 20 feet, and the property
owner to the north requests that a 10-foot-rear setback be maintained.

DISCUSSION

Additional Alternative Setbacks

The applicant proposes to stagger the front and rear setbacks, with placement of a
garage adjacent to the alley 20 feet from the front (Orchid Avenue) and to within 4 feet
of the rear (opposite Orchid Avenue). The remainder of the lot would have a 7-foot-rear
and a 10-foot-front setback. This would provide more rear yard area than the 4-foot-rear
setback originally requested and recommended by staff. This proposal would result in a
.96 FAR, which is slightly greater than the .95 FAR that the Planning Commission stated
it could support (see Attachment No. PC 2).

Other staff options are described in Table 1 and depicted in Attachment No. PC 3
(Staff's Additional Alternative Setbacks Exhibits). These options have an FAR range of
.87 to .92.
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Table 1: Alternative Setbacks and FAR Analysis

Page 4

211 Orchid Avenue
(Subiect Pronertvl

Lot Size
(SFI

Buildable Area
(SFI

Max Floor Area
(SFI

Floor Area
Ratio

Required Setbacks:
F-20, S-4, 5-4 lallev\, R-10

6,045

2,975

4,463

74

Applicant's Originallv Requested Setbacks:

| _F-10, 8-8, S-5 (allev). R-4

4,080

6,120

101

Applicant’s Alternative Proposal

F-20 (from alley 28"),10 (65")

R-4 (from glley 28", 7 (65"
8-5 (allev),8-4

3,871

5,806

.96

Staff's Recommended Setbacks:

F-20, 8-4, 8-5 (alley), R-4

3,444

5,166

.85

Staff's Original Alternative Recommendation:

F-15,8-4, 5-5 lallev\ R-4

3,864

5,796

.95

Staff's Additional
Alternative Setbacks

1) F-20 (from alley 46.5"),10 (46.5")
R-4 (from alley 28'),10 (65"
8 5iallev\ 8-4

3,503

5,254.50

.87

2)F-20 (from alley 46.5"),15' (46.5")
R-4
8-5 lallev\ S-4

3,657

5,486

91

3)F-15
R-6
5-5 lalleW\\ 8-4

3,696

5544

.92

| Neighboring Lots

215 Orchid Ave (30 x118)
F-20 8-3, R5

3,540

2,232

3,348

.95

214 Orchid Ave (45 x 118)
F-20, 8-4, R-5

5,310

3,441

5,161

97

216 Orchid Avd 62 x 118)

7,316

5,022

7,533

1.02

3528 Ocean Blvd
(as existing - approx. 65 x 100)
F-25,8-4, R-10

6,500

3,705

5,558

.86

Staff Recommendation

As shown in Table 1 and Attachment Nos. PC 2 and 3, there are various options to
achieve a floor area ratio that is equitable with other lots in the area. Staff maintains the
original setbacks recommendation based on the following:

1. Staff believes that a 20-foot-front setback is:

consistent with the pattern of development along Orchid Avenue
compatible with setbacks of the neighboring properties across the

adjacent alley

consistent with existing development on the property, which has been

in place since 1952.
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2. Staff believes that a rear yard setback of 4 feet is reasonable given that
the rear of the subject property is adjacent to the side of the adjacent
property, which has a 4-foot-side setback (see Vicinity Map).

Planning Commission Action Alternatives

Should the Planning Commission find that none of the alternative setbacks presented
are appropriate, the Commission could either identify suitable alternative setbacks. or
deny the request and direct staff to apply the standard R-1 setbacks.

Environmental Review

The project is categorically exempt under Section 15305, of the California
Environmental Quality Act (CEQA) Guidelines - Class 5 (Minor Alterations in Land Use
Limitations), which consists of minor alterations in land use limitations in areas with an
average slope of less than twenty 20 percent. which do not result in any change to the
land use or increase in the density as identified in the General Plan and Zoning Code,
including but not limited to: minor lot line adjustments. side yard, and setback variances
not resulting in the creation of any new parcel. The Alternative Setback Determination
does not constitute a major change which would require environmental review.

Public Notice

This item was continued to a date certain from the March 8. 2012, hearing and
appeared upon the agenda for this meeting, which was posted at City Hall and on the
City website. In addition, notice of the March 8.2012 hearing was published in the Daily
Pilot, mailed to property owners within 300 feet of the property (excluding roads and
waterways) and posted at the site a minimum of 10 days in advance. The item also
appeared upon the agenda for the March 8, 2012 meeting, which was posted at City
Hall and on the City website.

Prepared by:

2/]// J wa

Kay Sims,
Assistant Planner

ATTACHMENTS

PC 1 Draft Resolution with Exhibit "A" Alternative Setback Determination Letter
PC 2 Applicant's Alternative Proposal

PC 3 Staff's Additional Alternative Setbacks Exhibits

PC 4 March 8, 2012, Planning Commission Staff Report (Without Attachments)

PC 5 Additional Photos: Taken From Neighboring Properties
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Draft Resolution with Exhibit "A"
Alternative Setback Determination Letter



RESOLUTION NO.
A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH APPROVING SA2012-002 FOR AN
ALTERNATIVE SETBACK DETERMINATION FOR THE
PROPERTY LOCATED AT 211 ORCHID AVENUE (PA2012-015)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

An application was filed by Robert Hales, Trustee, with respect to property located at 211
Orchid Avenue, and legally described as RESUB OF CORONA DEL MAR, LOT 1,
BLOCK 141, NORTHEASTERLY 93 FEET AND NORTHEASTERLY 93 FEET LOT.

The applicant requests approval of an Alternative Setback Determination. The originally
requested setbacks are: Front - 10 feet, Side - 8 feet (adjacent to 3258 Ocean
Boulevard), Alley Side - 5 feet, and Rear - 4 feet (opposite Orchid Avenue).

The applicant's alternative proposal is: Front - (adjacent to Orchid Avenue) 20 feet (from
alley 28 feet), 10 feet (65 feet), Side - 4 feet (adjacent to 3258 Ocean Boulevard), Side
(alley) - 5 feet, and Rear - (opposite Orchid Avenue) 4 feet (from alley 28 feet), 7 feet
(65 feet).

The subject property is located within the Single-Unit Residential (R-1) Zoning District
and the General Plan Land Use Element category is Single-Unit Residential Detached
(RS-D).

The subject property is located within the coastal zone. The Coastal Land Use Plan
category is Single-Unit Residential Detached (RSD-B).

Public hearings were held on March 8, 2012, and April 5, 2012, in the City Hall Council
Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time, place
and purpose of the meeting was given in accordance with the Newport Beach
Municipal Code. Evidence, both written and oral, was presented to, and considered by,
the Planning Commission at this meeting.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

1.

The project is categorically exempt under Section 15305, of the California
Environmental Quality Act (CEQA) Guidelines - Class 5 (Minor Alterations in Land Use
Limitations), which consists of minor alterations in land use limitations in areas with an
average slope of less than twenty percent, which do not result in any change to the
land use or increase in the density as identified in the General Plan and Zoning Code,
including but not limited to: minor lot line adjustments, side yard, and setback
variances not resulting in the creation of any new parcel. The Alternative Setback
Determination does not constitute a major change which would require environmental
review.
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2. The Planning Commission finds that judicial challenges to the City's CEQA
determinations and approvals of land use projects are costly and time consuming. In
addition, project opponents often seek an award of attorneys' fees in such challenges.
As project applicants are the primary beneficiaries of such approvals, it is appropriate
that such applicants should bear the expense of defending against any such judicial
challenge, and bear the responsibility for any costs, attorneys' fees, and damages
which may be awarded to a successful challenger.

SECTION 3. FINDINGS.

Section 20.30.110.C, Alternative Setback Area Location of the Newport Beach Municipal
Code states the following:

“In cases where the orientation of an existing lot and the application of the setback
area are not consistent with the character or general orientation of other lots in the
vicinity, the Director may redefine the location of the front, side, and rear setback
areas to be consistent with the surrounding properties."

Pursuant to Section 20.30.110.C, the following findings are set forth.

Findings:

A. The subject property has been re-subdivided and is not consistent with the orientation of
the original subdivision and the properties within the surrounding area and within the
subject block (Block 141, Corona del Mar).

B. The application of the standard R-1 (Single-Unit Residential) setbacks will result in an
FAR substantially lower than other lots in the vicinity and within the R-1 Zoning District.

C. The application of the approved alternative setbacks will allow development on the
property, which will be more consistent with the scale and floor area ratio (FAR) allowed
on other properties within the R-1 Zoning District and the subject block (Block 141,
Corona del Mar).

D. The approved alternative setbacks recommended by staff will maintain the character of
the surrounding area and are consistent with the setbacks of properties within the
neighboring area.

SECTION 4. DECISION.

To the fullest extent permitted by law, applicant shall indemnify, defend and hold harmless the
City, its City Council, its boards and commissions, officials, officers, employees, and agents from
and against any and all claims, demands, obligations, damages, actions, causes of action, sulits,
losses, judgments, fines, penalties, liabilities, costs and expenses (including without limitation,
attorney's fees, disbursements and court costs) of every kind and nature whatsoever which may

Tmplt: 12/15/2011
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arise from or in any manner relate (directly or indirectly) to City's approval of the 211 Orchid
Avenue Alternative Setbacks including, but not limited to, the SA2012-002 (PA2012-015).
This indemnification shall include, but not be limited to, damages awarded against the City, if
any, costs of suit, attorneys' fees, and other expenses incurred in connection with such claim,
action, causes of action, suit or proceeding whether incurred by applicant, City, and/or the
parties initiating or bringing such proceeding. The applicant shall indemnify the City for all of
City's costs, attorneys' fees, and damages which City incurs in enforcing the indemnification
provisions set forth in this condition. The applicant shall pay to the City upon demand any
amount owed to the City pursuant to the indemnification requirements prescribed in this
condition.

NOW, THEREFORE, BE IT RESOLVED:

1. The Planning Commission of the City of Newport Beach hereby approves SA2012-002,
allowing the following setbacks set forth in Exhibit A, which is attached hereto: Front -
20 feet (adjacent to Orchid Avenue); Side - 4 feet (adjacent to 3258 Ocean Boulevard),
Alley Side - 5 feet, and Rear - 4 feet (opposite Orchid Avenue).

2. This action shall become final and effective fourteen days after the adoption of this
Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal
Code.

PASSED, APPROVED AND ADOPTED THIS APRIL 5, 2012.

AYES:

NOES.:

ABSTAIN:

ABSENT:

BY:

Michael Toerge, Chairman

BY:

Fred Ameri, Secretary

Tmplt: 12115/2011
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DETERMINATION OF ALTERNATIVE SETBACK AREA LOCATIONS
SA2012-002 (PA2012-0015)

Date: April 5,2012

Site address: 211 Orchid Avenue

Section 20.30.110 C (Setback Regulations and Exceptions - Alternative setback area
location):

In cases where the orientation of an existing lot and the application of the
setback area are not consistent with the character or general orientation of
other lots in the vicinity, the {Community Development] Director may
redefine the location of the front, side, and rear setback areas to be
consistent with surrounding properties. The reorientation of setback areas
is not applicable to the bluff overlay district.

In this case the Community Development Director elected to refer this request to the
Planning Commission which established the following alternative setbacks:

Yard Setback Description
Front 20' Orchid Avenue

: , Adjacent to
Side 4 3528 Ocean Boulevard
Side 5 Adjacent to

alley
. Opposite to Front

Rear 4 Orchid Avenue

On behalf of Michael Toerge, Chairman

By: —
Fred Ameri, Secretary

Attachment: Setback Exhibit
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Applicant's Alternative Proposal
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Staff's Additional Alternative Setbacks Exhibits



Alternative Setbacks, Exhibit 2




Ar a

Buildabl

Alternative Setbacks, Exhibit 3




Attachment No. PC 4

March 8, 2012, Planning Commission Staff Report
(Without Attachments)
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PLANNING COMMISSION STAFF REPORT
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SUBJECT: Alternative Setback Determination - (PA2012-015)
211 Orchid Avenue
e Staff Approval No. SA2012-002

APPLICANT: Robert Hales

PLANNER: Kay Sims, Assistant Planner
(949) 644-3237 or Ksims@newportbeachca.gov

PROJECT SUMMARY

The applicant is requesting an alternative setback determination for property located at
211 Orchid Avenue to accommodate redevelopment of the site. The applicant is
requesting that the following setbacks be established:

* Front - 10 feet (adjacent to Orchid Avenue)

» Side —~ 8 feet (adjacent to 3528 Ocean Boulevard)
+ Side — 5feet (adjacent to alley)

* Rear- 4 feet (opposite Orchid Avenue)

RECOMMENDATION

1) Conduct a public hearing; and

2) Approve Staff Approval No. SA2012-002 with the attached Resolution and
Alternative Setback Determination letter (Attachment No. PC 1) that would establish
the following recommended setbacks:

* Front - 20 feet (adjacent to Orchid Avenue)

» Side - 4 feet (adjacent to 3528 Ocean Boulevard)
» Side - 5feet (adjacent to alley)

* Rear - 4 feet (opposite Orchid Avenue)
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INTRODUCTION

Project Setting and Background

The 6,045-square-property (93 feet wide by 65 feet deep) is located in Corona del Mar
on the northwesterly side of Orchid Avenue near the intersection of Orchid Avenue and
~Ocean Boulevard. It consists of the northerly portions (93 feet) of Lots 1 and 2 of Block
141 of Corona del Mar that were originally subdivided in 1906 (Attachment No. PC 4).
Lots 1-8 within the block were oriented to face Ocean Boulevard. Subsequently, Lots 1
and 2 were subdivided resulting in the reorientation of the subject property to face
Orchid Avenue and the current configuration of 3528 Ocean Boulevard. A 14-foot-wide
alley is adjacent to the northerly property line. Properties to the north of the alley are
oriented with the fronts facing either Orchid or Narcissus Avenues and are subject to the
standard setbacks required for the R-1 Zoning District (Attachment No. PC 3). The
property is subject to the following standard setbacks as shown in the FAR Analysis
Table 1: front - 20 feet (adjacent to Orchid Avenue), sides - 4 feet, rear - 10 feet
(opposite Orchid Avenue).

The property slopes gently downward toward Ocean Boulevard and is developed with a
two-story, single-family residence with an attached garage originally constructed as a
single-story in 1952; the second-story was added in 1982. Vehicular access is from the
alley via a driveway, which angles from the alley to the front of the garage facing Orchid
Avenue. The existing development on the property complies with the standard setbacks
required by the Zoning Code, with the exception of a patio cover that encroaches into
the rear setback, that was permitted with the approval of Modification Permit No. 2533
in 1980 (Attachment No. PC 6), and has the following setbacks: front - 20 feet (adjacent
to Orchid Avenue) - residence - 20 feet, garage - 27 feet, rear - 10 feet (opposite
Orchid Avenue), side - 12 feet (adjacent to 3528 Ocean Boulevard), and alley side - 4

feet.

Project Description

The application for an Alternative Setback Determination does not include any specific
plans for redevelopment of the property at this time and requests the following setbacks:
front - 10 feet (adjacent to Orchid Avenue), side - 8 feet (adjacent to 3528 Ocean
Boulevard), side - 5 feet (adjacent to alley) and rear - 4 feet (opposite of Orchid
Avenue).

Pursuant to Section 20.30.110 C (Setback Regulations and Exceptions - Alternative
setback area location) of the Zoning Code, the Community Development Director may
redefine the location of the front, side, and rear setback areas to be consistent with
surrounding properties in cases where the orientation of an existing lot and the
application of the setback area are not consistent with the character or general
orientation of other lots in the vicinity. The Community Development Director has
referred this application to the Planning Commission for review and action.
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DISCUSSION

Analysis

To determine whether the proposed setbacks are appropriate, staff analyzed: 1) the
compatibility of the proposed setbacks with the required setbacks and development
pattern of lots in the surrounding area; 2) the resulting true floor area ratio (maximum
building square footage allowed divided by lot size) to ensure that it is consistent with
neighboring lots with typical lot configurations, and 3) a comparison of the percentage of
the lot devoted to setback areas with those of neighboring lots with typical lot
configurations.

Setback Compatibility

Front Setback: The applicant has requested a 10-foot-front setback adjacent to Orchid
Avenue. Properties along the southeasterly side of Orchid Avenue in the neighboring
area have been combined and vary In width and lot area. Properties located on the
northwesterly side are the size and area of lots typically found throughout Corona del
Mar (30 feet wide by 118 feet deep). Properties along Orchid Avenue are subject to
front setbacks of 20 feet and generally comply with the required setback; with the
exception of 200 Orchid Avenue, which has been reoriented to face Orchid Avenue and
is currently developed with a 10-foot-front setback. In order to maintain consistency of
the setbacks and development pattern in the area, staff recommends that the existing
20-foot-front setback on the property be maintained.

Rear Setback: The rear yard of the subject property abuts the side yard of 3516 Ocean
Boulevard, which has a 4-foot-side setback. The applicant has requested a 4-foot-side
setback, since the rear yard is similar to a side setback. The requested setback of 4 feet
would provide a total setback area of 8 feet between the properties, which is the same
setback requirement that existed prior to the reorientation of the subject property.

Side Setbacks: The southerly side of the subject property abuts the rear yard of 3528
Ocean Boulevard. Although the required rear setback for 3528 Ocean Boulevard is 10
feet; the existing development is constructed to 8 feet. The applicant has requested and
8-foot-side setback. Staff believes that a 4-foot-side setback adjacent to the rear of the
neighboring property would provide adequate setback area for light and air with the
current development (12 feet) between structures.

A 5-foot-setback is required for properties located with rear property lines adjacent to
the alley. The requested 5-foot-side setback Is consistent with this standard and
provides adequate area for vehicles to maneuver while entering or exiting the alley.
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Application of Setbacks

;7
Flgure 3, Reqtiested Sethacks Figure 4, Recommended Setbacks

FAR Comparison

Due to the varying sizes of the properties within the neighboring area, staff has
employed a true floor area ratio (FAR) method by which the total building square
footage allowed on each property is divided by the total square footage of the properly.
This method allows for an equitable comparison of floor area allowed to total area of the
property. Properties which are representative of the various lot sizes within the
neighboring area were used and are included in FAR Analysis Table 1.
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FAR Analysis Table 1
211 Orchid Avenue Lot Size | Bulldable Area | Max Floor Area | Floor Area S
(Syb" (SF) (SF) [SF} Ratig Y o5t~ A
Required Seathacks: 6,045 2,975 4,463 74 51

F-20 8-4, Alley $-4, R-10

Raquested Setbacks: «
F-10, S.8, Alley 55, R4 4,080 6,120 1oL 33

Recommended Setbacks: ®

F-20, 8-4. Alley 8-5. R-4 3,444 5,166 .85 43

Alternative Setbacks: . 3,864 5796 95 36

F-15, S-4 Allev 8-5, R4

Neighboring Lots )
215 Orchid Ave (30 x118)

F-20,8-3 R5 3,540 2,232 3,348 .95 37
,2:_1240‘05(_32%’?‘5’6 (45 x 118) 5,310 3,441 5.161 o7 35
216 Orchid Ave (62 x 118) 7,316 5,022 7,533 1.02

3528 Ocean Blvd

(as exlsling - approx. 65 x 100) 6,500 3,705 5,558 .86 .43
F-25 $-4, R-10

215 Orchid Avenue
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For the subject property, standard setbacks equate to an FAR of .74, which is less than
other properties in the neighboring area. The requested setbacks result in an FAR of
1.01. This FAR is greater than that of the typical lot (.95) adjacent to Orchid Avenue, but
is less than some of the properties that have been combined and have greater lot
widths (216 Orchid - 1.02 FAR).

The proposed FAR is also greater than that of the 3528 Ocean Boulevard, which has a
similar lot area. Although the total lot area of 3528 Ocean Boulevard is larger
(approximately 455 square feet), the FAR proposed for the subject property would allow
a maximum floor area of 6,120 square feet, which is greater (562 square feet) than the
maximum floor area of 5,558 square feet allowed on 3528 Ocean Boulevard. Staff's
recommended setbacks results in an FAR of .85, which is nearly equal to the FAR of
3528 Ocean Boulevard.

Summary

Staff believes that the requested rear and alley side setbacks are consistent with
required setbacks for the neighboring properties and the development pattern of the
neighborhood. The requested a-foot-side setback adjacent to 3528 Ocean Boulevard is
not necessary to provide adequate light and air between the two adjacent properties.

Staff does not believe that the 10-foot-front setback adjacent to Orchid Avenue is
consistent with the setbacks required for neighboring properties and would not be
consistent with the pattern of existing development. Staff also believes that since the
requested resulting FAR of 1.01 is greater than that allowed by the typical lot size in the
area, a smaller FAR is appropriate. Therefore, staff recommends a 20-foot-front setback
to maintain the existing pattern of development and character of the area.

Alternatives

As an alternative, the Planning Commission could consider a 15-foot-front setback in
addition to the side and rear setbacks recommended. This would result in an FAR of
.95. Should the Planning Commission find the alternative setbacks requested by the
applicant or recommended by staff to be unjustified, the Planning Commission could
either identify appropriate setbacks or deny the request and direct staff to apply the
standard R-1 setbacks.

Environmental Review

The project is categorically exempt under Section 15305, of the California
Environmental Quality Act (CEQA) Guidelines - Class 5 (Minor Alterations in Land Use
limitations), which consists of minor alterations in land use limitations in areas with an
average slope of less than twenty 20 percent (20%), which do not result in any changes
in land use or density, including but not limited to: minor lot line adjustments, side yard,
and setback variances not resulting in the creation of any new parcel. The Alternative
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Setback Determination does not constitute a major change which would require
environmental review.

Public Notice

Although not required by the Municipal Code, notice of this hearing was published in the
Daily Pilot, mailed to property owners within 300 feet of the property (excluding roads
and waterways) and posted at the site a minimum of 10 days in advance of this hearing
consistent with the Municipal Code. The item also appeared upon the agenda for this
meeting, which was posted at City Hall and on the City website.

Prepared by:

Kay Sim§,”
Assistant Planner

Deputy Community Development Director

ATTACHMENTS

PC 1 Draft Planning Commission Resolution
Exhibit “A” Alternative Setback Determination Letter
PC 2 Applicant's Request
PC 3 Site Plan and Setback Map S-1 08
PC 4 Original Tract Map: Re-subdivision of Corona del Mar - 1906
PC 5 Photos
PC 6 Portions of Modification Permit No. 2533



Attachment No. PC 5

Additional Photos:
Taken From Neighboring Propties



View from 215 Orchid Avenue

Flag located 10’
from front PL &
28’ from alley

Flag located 10
from front PL &
28’ from alley




View from 215 Orchid Avenue First Floor Side Window
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Staff — 10' from Front Property Line and 5' from Alley

Flag 10’ from front PL
& 28’ from alley

3516 Ocean Blvd.

Rear Sethack approximately - 4’




Correspondence

tem No. 2b
Alternative Setback Determination
Sims, Ka PA20012-015
From: Karl Drews [karl.drews@sbcglobal.net]
Sent: Thursday, March 29, 2012 7:03 AM
To: Sims, Kay
Cc: elmer drews
Subject: 21 1 Orchid
Follow Up Flag: Follow up
Flag Status: Flagged
Dear Kay,

It was a pleasure meeting you Tuesday, 3/20/12, at the applicant's site. | am representing my parents, Elmer and
Elizabeth Drews, \vho are the owners of the 3516 Ocean Blvd. property. As you heard from the adjacent
neighbors on Orchid, who are concerned about how the proposed Alternative Setback \vould impact their
properties, my parents are concerned about the proposed rear yard setback and how that would impact their

property.

I would like to remind you how imposing at\\'o story structure at the 4' setback is when we stood in the alley by
the Valente residence. A two story structure a a4’ setback would have negative impacts to the natural sunlight,
ar quality and quiet enjoyment of the backyard space. My parents understand that this is an unusual situation
and the front neighbor has a4' setback but when the lot was split the 21 1 Orchid property had a 10" setback on
their corrunon property line. That setback should be preserved because it is an ordinance. The FAR ratio isa
guideline and should not dictate setback dimensi ons.

We have seen the revised site plan the applicant has submitted and disapprove the proposed 4° and 7° setbacks
that are depicted.

Sincerely,

Karl Drews
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Correspondence

tem No. 2b
Alternative Setback Determination REC,
Sims, Kay PA20012-015 %0‘
From: Matthew Valente [mrvalentel@gmail.com] ‘4/9/?0
Sent: Tuesday, April 03, 2012 9:33 AM d 2
To: Sims. Kay % %4
Cc: Fran Valente. Mother Dsl@(
Subject: Re: 211 Orchid Ave Case °4¢ %%
S y
T 8el

Ms Sims.

| represent my parents. who reside a 215 Orchid Ave. As you are aware. they are very concerned about the
possibility of the setback at 211 Orchid Ave being changed to allow for a 10° setback on their front elevation vs
the 20" setback that is common on this street. The potential 10' setback would significantly alter their views
from their house towards the ocean. as well as "crowd" the fed of the street with a home do close. The existing
home at 21 1 Orchid has been there for around 50 years. and the residents of Orchid have had a reasonabl e
assumption that a setback on their street would not be altered.

Please add our opinion to the file to be considered by the Planning Commission.
Thank you.

Matt VALENTE
For 215 Orchid Ave
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Planning Commission Meeting
April 5, 2012

211 Orchid Avenue
Alternative Setback Determination



o
4

Vicini




Applicant’s Alternative Proposal

93'
o
=T
- - - - - - - - - N — - - L
g 3111 sq ft 23 .
4 sq 7' Rear Setback Compromise
S 61 3871 Total Pad Area X 1.5 = 5806 sq ft House
.96 FAR
943 sq ft =
b
4 Rear
2928 sq ft Sethack
@ 4054 total pad area x 1.5 = 6081 sq ft House
@
LO1 FAR
23' L -
e "-._ 5! /
61’ o
™
0
e L
93’

70/30 Variable Setback



Alternative Proposals: FAR range .87 to .92

Alternative Setbacks, Exhibit 1

Alternative Setbacks, Ejaltmaie gk



Alternative Setbacks and FAR Analysis

211 Orchid Avenue Lot Size Buildable Area Max Floor Area  Floor Area
(Subject Property) (SF) (SF) (SF) Ratio
Required Setbacks:
F-20, $-4, 8-4 (ailey). R-10 6,045 2,975 4,463 74
AODlIIcant's Oriainallv Reauested Setbacks:
F-10 $:8 $-5 (alley) R-4 4/080 6,120 1oL
ADDlicant's Alternative Prooosal
F-20 (from alley 28'"). 10 (65")
R-4 (from alley 28"). 7 (65" 3.871 5,806 .96
$-5 (alley), $-4
Staff's Recommended S s !
F-20 $-4. $.5 (aley), R-4 3.444 5,166 85
Staff's Original Alternative Rqcommendatlon: .
F-15, S-4, 85 (alley) R-4 3,864 5,796 95
Stafrs Additional
Alternative Setbacks
1) F- 20 (from alley 46.5'),10 (46.5")
R-4 (from alley 28'),10 (65" 3.503 5,254 .50 .87
$-5 (alley), $-4
2)F-20 (from alley 46.5"), 15' (46.5")
R-4 “ 3,657 5,486 91
S-5 (alley), $-4
3)F-15
R-6 “ 3,696 5.544 92
$-5 (alley), $-4
Neighboring Lots
215 Orchid Ave (30 x118)
F-20 $.3 R-5 3,540 2,232 3,348 .95
214 Orchid Ave (45 x 118)
F-20. S-4. R5 5,310 3,441 5,161 97
216 Orchid Ave (62 x 118) 7316 5,022 7,533 1.02
3528 Ocean Blvd
(as exlsting - approx. 65 x 100) 6.500 3,705 5,558 .86

F-25. $-4 R-10 PA2011-149 (SA2011-017)






Figure 3, Requested Se acks Figure 4, Recommended Setbac.

Figure 4, Recommenaga Setbacks
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Site Photos

Photo 1: View along Orchid Ave. Photo 2: View from 215 Orchid Ave.




View from 215 Orchid Avenue First Floor Side Window
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